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AKTyaJBHOCTH TeMbl  HucciefoBanus 3axpenneHHoe B KoHCTHTYLMM
onpenenenue Poccuiickoit @exepailii KaKk NPaBOBOTrO rocyAapcTsa, B 4aCTHOCTH,
fTOPAa3yMEBAET, YTO 3aKOHBI M HHblE HOPMATHBHEIC IPABOBbIC aKThi, NPHHIMACMBIC
nubo ¥3naBaeMBble B TAKOM rocylapcTBe, JOMKHEI 001a0aTh BHICOKHM KaJeCcTBOM HE
TONBKO I10 COJAEPKAHHIO, HO U TI0 POpME.

IorpemrocTy  (OPMaNbHOrO  CBOFCTBa, HaGMIOAAIOIMECs BO  MHOTHX
3aKOHOAATENBHBIX aKTaX, MOPOXKAAIOT OHOKH MpH peanu3aliy NMpasa, NPUBOIAT K
NecTaGHIH3alHH OGIIECTBEHHBIX OTHOLICHHH, MCKaXas BOMNIO 3aKOHOJATelNs. JTO
teM Golee HENOMYCTHMO B HAcTosllee BpeMs, KOraa B CTpaHe IPOBOASATCH
pedopmei, TpelyoLe CyLIeCTBEHHEHIIMX M3MEHEHHH 3aKOHOJATENhCTERA:
cyneOHas, NeHCHOHHas, WUAHIIHO-KOMMYHaJIbHas pe)OpMBI H HHBIE.

Orciofa Benuka noTpebHoCTs B MaKCUMaNbHOM BHYMaHHH 3aKOHOJATENA He
TONBKO K COAEP)KAHHMIO NMPHHUMAEMbIX MM aKTOB, HO U K HX (hOpMe, Y4TO MONKET
GLITE JOCTMCHYTO, BO-TIEPBEIX, TOUHBIM M IOCIEROBAaTENbHEIM COOIONEHHEM
MpaBUJI 33KOHOAATE/LHON TEXHHKH TpPH KOHCTPYMPOBAHHH KaXIOH KOHKpETHOH
HODMBI; BO-BTOpHIX, TUIATeNbHBIM Y4ETOM TNpPEABIAYIIMX 3aKOHOTBOP4ECKHUX
OUIH60K, HETATHBHOTO OMBITa, HMEBIIEro MECTO B MMPOILIIOM.

OnHako  HeBO3MOXHO  Oyjger  Jobuthcs  coONMIOfeHHA  NpaBHI
3aKOHOOATEABHOH TEXHHMKH, T[OBBILIEHHS TEXHHKO-IOPHAHYECKOTO  YPOBHA
HOpPMATHBHEIX TPABOBBIX AKTOB 0€3 COOTBETCTBYIOLIErO TNOBBILICHHA TEXHHKO-
FOPHAMYECKO# KyJBTYPBI JIHL, y4acTBYIOIIHX B pa3paboTke H NMPHHATHN 3aKOHOB.
VpoBeHs XKe Takoil KyJbTyphl Ha CEFOAHAILHU NeHb SBHO HU3OK. B cBow odepens,
MOBBICUTE  YPOBEHb  TEXHHUKO-IOPHAMYECKOH  KyABTYPHl  3aKOHOZATEIH
NpeNcTaBiseTcs HEBO3MOXHEIM 0e3 TILATENBHOIO TEOPETHYECKOTO OCMBICICHHA
caMoro (eHOMEeHa 3aKOHOJATENLHOH TEXHHUKH, ee METOJOB, NpaBuil, CPCACTB H
MIPHEMOB.

Ilesb KypcoBoil pa6oThipaccMOTpeHHE TOHATHS IOPUANYECKOH TeXHMKH H
e€ MeToApbl
Ha ocHoBe Leny B naHHOH paboTe NOCTaBNEHHI CIERYOIIHE3a0adu:
1. HM3Y4dTb IOHATHE U CTPYKTYPY FOPHAMYECKON TEXHUKH
2. paccMOTpeTh BHIBI IOPUAUYECKOH TEXHHKH
3. pacKpHITh TEXHHKO-IOPUAMYECKHE MPHEMBI U TEXHHUKY HHAWBHAYAIBHBIX
aKTOB

O01LeKTOM H3y4UeHHS ABJSAIOTCAKOMILIEKC TEOPETHUECKHX HOPM CHCTEMBI
IOpPHANYECKOH TEXHHKH.
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IIpeaMeToM HecieX0OBaHHS BHICTYIAET HEMOCPEJCTBEHHO I0pHAHYECKas
TeXHHKa, 0OBEKTOM BBICTYNAIOT IOHATHE H BUABI IOPUAUYECKON TEXHHKH.

Ilens paboTh! ABnseTcA H3y4eHHE IOPUAUYECKOR TEXHHKH.
Ilpy BEITIONIHEHHH JaHHO#H paboThl OBLIM MTOCTaBNEHE] CAeAYIOLIHE 3aauH:

- U3yuuTs onpezieneHue I0pHAHYECKOH TEXHHKH, PaCCMOTPETh NPaBHIIa
(bopMyJTHPOBKH H pa3paboTKH HOPMEI NpaBa, [IpaBHJIa MOCTPOEHHS HOPMaTHBHBIX
aKTOB M UX OQOPMACHHA.

- PackpbITh BUABI FOPHIUYECKOH TEXHHKH, PACCMOTPETh TEXHHKY IOPHIHYECKHX
NPHEMOB U TEXHHKY HHAUBHAYAIBHBIX aKTOB

CTpykTypa KYpcOBOif paboTbl: COCTOMT W3 BBEIEHHA, B HEH OTPaXKeHH
aKTYaJIbHOCTh TEMBI, L€Ab HCCIeNoBaHus, 00BbeKT H NpeaMeT KypcoBoH pabGoTsl;
NEPBOi rMaBkl, B KOTOPOH OTpaXkeHbl MOHATHE U CYITHOCTh FOPHAMYECKON TEXHHKH,
BO BTOpPO#l INiaBe, PacKpBIThl COJNEPHAHHE TEXHHUKO-IOPHUAMYECKHX IIPUEMOB H

TEXHUKY UHJIUBHIYalbHBIX AKTOB





)

I'naea 1. Copepxanue IOpHAHYECKOH TeXHHKH
1.1 ITousTHE H CYLHOCTH IOPHAHYECKOI TEXHHKH

FOpuauueckas TeXHHKa — COBOKYITHOCTh CPEICTB H IPUEMOB, HCIOIB3YEMBIX
B COOTBETCTBMM C MMPHUHATHIMM IpaBUJIaMH NpH BbIpabOTKE H CHCTEMATH3allHH
NpaBOBBIX (HOPMATHBHBIX) aKTOB I o0ecneyeHns UX coBepLUeHCTBa. Baxueiimasn
€e pasHOBMJHOCTE — 3aKoHOZaTeNbHas (TpaBoTBOpYeckas), B YaCTHOCTH
xoAu(HKalMOHHAs, TEXHHKA, KOTOPO B OCHOBHOM H 6yJeT NOCBsALIEHa JaHHas

rjiaBa. :

ITo CBOEMY COAEPKAHHIO IOPHAHYECKass TEXHHKA CKIaABIBAETCS H3 ABYX JJIEMEHTOB:

a) TEXHUYECKHX CPENCTB
0) TEXHHYECKHX MPHEMOB

3Aech MOXHO MPOBECTH aHAJIOTHIO C MaTEPHANBHON TEXHHKOM, THE TOXE, C
OAHOH CTOPOHBI, BBIAENAIOTCS CPEICTBA TEXHUKH, T.e. MAIUHHEI, 000pYI0BaHHE, a C
ApYrod — MEeTOJILl, IPHEMBl UX HCIIONIB30BaHus, T.€. TEXHOIOrHA. B ob6nactu npasa
TEXHHYECKUMH CPEACTBAMH SBJISIIOTCS, B YaCTHOCTH, IOPHAHYECKHE KOHCTPYKLMH,
TEPMHHOJIOTHSA; IpaBOBOM TEXHOOTHEH — crocoOBI H3NOXKEHHA HOPM, CHCTEMa

OTCBIIIOK.

HOpuanueckas TeXHHUKA OTJIHYaeTCA MHOTOIPaHHOCTHIO,
MHOT02aCMEeKTHOCTbI0. OHa HMeeT TPH OCHOBHBIX INPOABIEHHA, TpPH ¢$hOpMBI

CYHIECTBOBaHHA.

A. FOpuauueckas TeXHHKa BRICTyNaeT Kak COBOKYTHOCTE CPEACTB M PHEMOB

HEMAaTEPHANIEHOT0, TEXHHYECKOTO XapaKTepa.

Cpenctsa M npHeMsl 3/leCh TEXHHYECKHE, IIOTOMY 4YTO SBJAIOTCH, TAK CKa3aTh,
BHELUHHMH HHCTPYMEHTaMH H criocofaMH opraHu3alyy NpaBoBOro matepuana, Kak

H BCC TEXHHYECKOE, OHM C OOJHHAKOBBIM YCIIEXOM HUCIIONB3YIOTCA TTPH Bmpa60'r1(e,

'Jlazapee B.B. O6tuan TeopHA npasa i rocynapcTsa: YueGuuk / [Ton pea. B.B. Jlazapesa —~ 3-¢ u3n., nepepa6. n aon.
= M.: [Opucts, 2006.
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opOpMIIEHHH H CHCTEMaTH3al[id MHOTHX M pasHbiXx akros. MXx 3HayeHHe 10

OTHOLIEHHUIO K COAEPIKAHHIO [TpaBa CJIY)KEGHOE.

B TO e BpeMsa 3TH CpeACTBa M NPHEMbl HMEIOT HeMaTepHalbHEIH XapakTep. OHH
BBIpOXEHEI B ONpeHe/ieHHBIX HAEOJIOTMYECKUX SBNEHHAX M  KaTeropuax

(ropHOHYECKHX KOHCTPYKLHAX, IPHEMaXx H3JIOMEHHS HOPM U Jp.).

B. IOpuauueckas TexHWKa BelpaXkaeTcd B mpaBuinax (Hopmax), B
COOTBETCTBHHU C KOTOPBIMU OHA M HCHOJib3yeTcs. Ee cpeficTBa H MpHEMEI AEHCTBYIOT
He camu no cebe, He aBroMaTuuyeckd. [IpaBmibHOE M LenecoobpasHoe
MCIIONIb30BAaHHE TEXHUYECKHUX CpEJCTB M MPHEMOB 3aKpeIUIseTcs B IpaBuiax
IOPHOMYECKOH TEXHHKH, KOTOpble OTHOCATCA K 0co0oH pasHOBHIHOCTH
TEXHUYECKHX HOPM, Kacaromuxcs obnactu npaBoBoro perynupoBadus. OHH MOTyT
OBITh BBIpa)KeHbl B HOPMATHBHBIX aKTaX, B TOM YHCIE OCOOBIX HMHCTPYKUMAX IO
NOATrOTOBKE H 0GOpPMIIEHHIO 3aKOHONPOEKTOB. Toraa oHH BBICTYMAIOT B KayecTBe
TEXHUKO-IOPHEUUECKHX HOPM, NpeAbsiBNsIOIMHX 3aKOHOAATENI0, HHBIM cybBbeKTam
OOILIECTBEHHBIX OTHOLUEHHH ompeaeneHHble TpeboBaHUA, OT COOMOACHH KOTOPEIX

3aBHCHT COBCPIICHCTBO aKTOB.

Hcnons3osanue Cpeacts M IMpPHEMOB IOpPII[PIT-ICCKOﬁ TEXHHKH BHEIIIHE
BbIpAXXacTCAd TNaBHLIM 06p3.30M B MNPHMEHCHHH COOTBETCTBYHOUIHMX TIpaBHIL Bort
INO4Y€MY Ha IMPaKTHKE, a HHOrAa U B TEOPHH OHA TOHHMAETCA KaK COBOKYITHOCTDL
IIpaBUN HaubOonee PalHOHANBEHOIQ COCTABICHHA H IPAaBHIBHOIC H3JIOKEHHA

IIpaBOBBIX AKTOB (‘-ITO, OJHAKO, HENB3A NPU3HATE JOCTATOYHO TO'-IHBIM).

IlpaBuna rOpHAMYECKON TEXHHKM BbIpabaTBIBAIOTCA TNpPEeXAe BCEro B
npaxkTHyeckol pabote 1o noaroroBke ¥ oGOpMIEHHIO PAaBOBRIX aKTOB, Pematomias
ponb B BBIpa0OTKE COBEPLUEHHBIX NMpPaBHN HOPHAHYECKOH TEXHUKHM MPHHAIIEKHUT
NpaBoBOi Ha)’KB.zBBICOKI/Iﬁ TEXHUYECKHH YpOBEHb 3aKOHOJATENLCTBA H
HHAMBHAYAJBHEIX aKTOB MOXET OBITh AOCTHUTHYT TOJNBKO Ha OCHOBE NIPOBEPEHHEIX

KH3HBIO M TEOPETHYECKH OTpabOTaHHBIX HAy4HBIX peKOMeHZalui. YpoBeHB

2l(epm\.wta H. A. 3akononatensHaa Texanka: HayuHo-MeTod. u yu. nocoGue. - M., 2000. -C. 7.
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IOPUANYECKON TEXHUKH 3aBHCHT M OT AAHHBIX HEIOPHIHYECKHX HayK (B YacTHOCTH,
MPUEMBI H3NI0XKEHHS HOPMATHBHEIX aKTOB B MUCHMEHHBIX JOKYMEHTAX MOCTPOEHEI B
3HA4YHUTEeNbHOH MEPC Ha AdaHHBIX HaVK, 3aHHMAalOIIMXCA 3aKOHAMHK A3BIKA M CTUINA
H3noxenus). TakuM 06pa3oM, BbICOKas IOPHIHYECKAsA TEXHHWKA SBJISETCA OJHUM H3
TEX IOPHAHYECKHX HHCTPYMEHTOB, Yepe3 KOTOpble AaHHbIe HayKH NpeBpallaloTCs B

cBoeoOpasHyo, B pefeNax NpaBoBOi HAACTPONKH MPOH3BOAUTEIBHYIO CHIY.

B. IOpuauueckas TexHHKa BHEUIHE MaTepHanu3yeTcai B  YPOBHe
COBEpLIEHCTBA NPAaBOBbIX (HOPMAaTHBHBIX) aKTOB B KadecTBe ¢opmsel mpasa. Kak
TOJIBKO CPENCTBA M IPHEMEl IOPUAHYECKOW TEXHHKH PpEeajibHO BOIUIOMIAIOTCS B
MPaBOBBIX aKTaX, OHH CTAHOBSTCS CBOMCTBOM J@aHHOH CHCTEMBI 3aKOHOJATENBCTBA.
YpoBeHb IOpHANYECKOH TEXHHKH B TOH WM HHOW CTpaHe ONpefeNseTcs Npexie
BCEr0 M0 peaJlbHOMY HCHOJB30BaHHIO TEXHHYECKMX CpEeACTB U IIPHUEMOB B

3aKOHOAATENBCTBE, B [IPABOBBIX aKTax.

Obparaich K COUHANBLHON XapaKkTepUCTHKE HOPHAMYECKOH TEeXHMKH, Haxo
OTMETHTB, YTO €€ CpPeACTBA M MpHEMEBI CaMH Mo cebe He HMEIT KIaccoBoii
HalpasJeHHOCTH, Oe3pa3nuuyHbl K OOIIeCTBEHHBIM KiaccaM. PeakunuoHHOe
38KOHOJATENECTBO B OypiKyasHBIX CTpaHaX MOMeT OBITH JOBONBHO COBEPIEHHBIM
No YpPOBHIO TeXHHYecKoH obpaboTku. B coumanucTHyeckoM mpase, He MMEIOIIEM
0 COAEPHAHHIO Kakoro-iubo mnpeeMcTBa € 3KCIUIyaTATOPCKMMH THIIAMH IIpaBa,
UCMOJIB3YIOTCA ONpe/IC/ieHHble CPEACTBa H TPHEMBl IOPHAMYECKON TEXHHKH
npouyioro. IOpuanyeckas TeXHHKa WIpaeT CYLIECTBEHHYIO pojib B obecredeHuH
3¢$eKTUBHOCTH COLMAJIMCTUYECKOrO NpaBa, B YKPEIUIGHHH COLHANHCTHYECKO
3aKOHHOCTH. TlonHoe M MpaBHIBHOE HCMONB30OBAHHE BCEX CPEACTB H NPHEMOB Ha
OCHOBE OTpabOTaHHBIX NpPaBHN IOPHAHYECKOH TEXHHKM OOecleyuBaeT TOYHOE
BBID)KEHHE COAEPHAHHA [IPABOBEIX AKTOB, MX NOXOJYUBOCTE H JOCTYIHOCTS,
BO3MOXKHOCTb HanboNee paLHOHAIBHOIO WX HCIONB30BaHMA B NPaKTHYECKO:
pabore. VYpoBeHp JOpuAMHECKOH TEXHHKH- OOMH M3 ToOKa3aTeNell ypOBHS
FOPHANYECKOH KYABTYpHl B cTpaHe. Heo6X0auMOCTE MOMHOTO H BCECTOPOHHETO

MCMONE30BAHHA IOPUAHYECKOH TEXHHMKH, BBIpaXaKolled NepeaoBoH  ONBIT






®)

3aKOHOOATENECTEBA H MPOIrpECCHBHEBIC PCKOMCHAAHHH HAaYKH, ABIACTCA 00BeKTHBHOM
3aKOHOMEPHOCTBHD, HEOOYHUCT KOTOpOﬁ MNPUBOAUT K OIpeacieHHbBIM

OTPHUATENBHBIM [TOCNEACTBHAM, H3CPXKKaM, HEAOCTATKAM B (bopMe npasa.

C npaBoBo#i cTOpOHEI IOpHAHYECKas TeXHHKa 00pa3yeT IriIaBHOE H, MOXanmyH,
MCXOJHOE B TOH 4YaCTH TEXHHKH HOPHCIPYAEHIHH, KOTOpas CBA3aHA C IPaBOBBIMH
aKTamMH;  Jpyras ee  Ba)KHasd  YacTh-TEXHMKAa  IPaBONPHMEHHTEIBHOH
nesatensHoctTi.IIpu 3ToM Xotenmocs 6b1 0OpaTHTh BHUMaHHE HAa OpraHHYEcKoe
eIUHCTBO BONPOCOB JAHHOH TEMBI, a TAKXKE TEMBI O CHCTEMATH3ALHMH C BONPOCAMH
TonkoBaHMs. [loa W3BECTHBIM YTJIOM 3peHHs TONKOBaHHE MpaBa — 3TO Kak Obl
NPOAO/DKEHHE IOPUIMYECKOH TEXHUMKH, 3TO TEXHMKA, BRIpaXKeHHas B AEATENHHOCTH

[10 YCTaAaHOBJEHHKO NEeHCTBUTENIBHOIO cogepxaHuA PUAHYECCKHX HOPM.

B coBerckoil lopuanHveckoil JUTepaType NpoAeiaHa 3HauHTENbHas pabora,
HamnpaBJIcHHas Ha BbLICHEHHE IOHATHS IOpHaHYeckoil TexHHKH. [To aToMy Bompocy
BBICKA3aHBl pasHM4YHBIE, HA TEPBBIH B3I, NOBOJBLHO pa3sHOPEYHBHIE MHEHMS.
MHoride aBTOpbl MAAlOT Takoe TEOPETHYECKOE WCTONKOBAHHE IOPHAHYECKOI
TEXHHKH, KOTOpO€ CBOOMT €€ K «COBOKYITHOCTH IIpaBHN, CHCTeMe MpaBHNI H

HPHCMOB.3

Kak yxe otmeuanoce, ropuanyeckas TeXHHKA — SBJI€HHE MHOTOTPaHHoE. DTO
H TOPOXJAET TO, YTO Te WM HHBIE aBTOPbl pAacCMAaTpPHBAOT B Ka4yecTBe
IOPHAUYECKOH TEXHHKH JIHIIL OJYH €€ acleKT — OOHY M3 ¢opM, B KOTOpOH OHa

ITpOABIACTCA,

Cnenmyer ofpaTuTe BHHMaHHE Ha B3[JIsf, CBA3BIBAIOLIME IOPHAHYECKYIO
TEXHHKY CO CTPYKTYpoH npaBa. M neno He TONBKO B TOM, YTO CTPYKTYypa IpaBa
MPEIONPENENAET COCTaB, COJAepKaHHE M XapaKTepIOPHAHYECKOH TexXHHKH (ee
cpeactsa). ['naBHOE 3aKiII0YaeTcss B TOM, YTO, BBIpaxas 0COGEHHOCTH CTPYKTYpEI

IipaBa, CpelacTBa }OpH,I[H‘-ICCKOI‘:I TEXHHKH SBJIAKOTCA KaK pa3 TéM HEMaTCpHaJIbHBIM

3
Tonennna C. B. 3akoHoTBopyecTso 5 Poccuiickoii ®enepaunu. M.; Hopma, 2006.
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HHCTPYMEHTOM, [Ip{ MOMOLIM KOTOPOro Ha OCHOBe Hajiexalle oTpaboTaHHBIX
HaYYHBIX JAHHEIX BO3MOXXHO CTPOWTENBCTBO CTPYKTYpHl mpaBa. OnHako Takoe
CTPOMTENBCTBO B paMKaXx [MPHCYIIHX TMpaBy OOBEKTUBHBIX CBOMCTB H
3aKOHOMEPHOCTEH MOXKET [MPOHCXOAMTh TONBKO uepe3 QopMy mpaBa M ee
cobCTBEHHOE coaepikaHHe, (OpPMY, B OTHOLIEHHH KOTOPOH TONBEKO M MOTYT

«paboTaTe» cpeficTBa H NPHEMbI FOPHAUYECKOH TEXHUKH.

1.2 Buabl opHaHYecKOii TEXHHKH

IOpuavueckas TexHUKa KiacCHPULMpYeETCS:

a) Mo BHJaM MpPABOBEIX aKTOB, KOTOpPBIE OGCIYKMBAIOTCA HAHHOH COBOKYIHOCTBIO

TEXHHUECKHX NPHEMOB U CPE/CTB;
6) No conepxaHNIC STHX IPUEMOB M CPEACTB.
[lo BHAaM NpaBOBLIX aKTOB IOPHAMYECKAs TEXHUKA NMOApPA3AENIeTCs Ha:
1) 3axoHOAaTENBHYIO (PABOTBOPYECKYIO)
2) TeXHUKY HHOMBHIYANbHBIX aKTOB.

TexHuka MHOMBHAYaNBHBIX AKTOB M3Y4yaeTcsi B OCHOBHOM B KOHKDETHBIX
IOPUAKWYECKHX AUCLHMIIIKHAX (HayKaX NpPOLECCYalbHOro INpapa, TIPaXHaHCKOTO
npaea M Ap.). Jlna obwel TeopuM npaBa peluamoiiee 3HAYEHHE HUMEET

3aKOHOOATENbHAaA 'rexm{Ka.4

Ilo CBOEMY COOEPXKAHHMIO TEeXHHKO-IOpPHAHYECKHE cpenctea H TIPHEMBI
NNoApasAengOTCA Ha IBE Ka4CCTBEHHO pa3lHYHEIS I'PYNIEBL: BO-TICPBBIX, CPEACTBA K
NPpHEMBI HKOPHIAHYECKOTrOBbIpaXK€HHsI BOJIM 3aKOHOHATENs (HJIH BOJTH CYG'}'JCKTH.
HHOHWBHAYJIBPHOTO aKTa) H, BO-BTOpPbIX, CpeacTBa H TIPHEMEI CIOBECHO-

AOKYMEHTAabHOIO H3NIOXKCHUA CONEPXAaHUA aKTa.

[lepBasi u3 yKasaWHBIX TPYNN OTHOCHTCS K CHELMATLHO-IOPHINYECKOMY

COZEPIKAHHMIO NpaBa-COOCTBEHHOMY COJIEp)KaHHIO aKTa Kak (JOpMBI NpaBa, a B

4Teopun FocymapcTsa M npasa: YueGuuk / [oa pea.B. K. BaGaesa. — M., 2006.





&

10

KOHEYHOM HTOI'C NpPeACTaBIIsET cofoH «TexHHYeCcKHe MOMEHTHI» KOHCTPYHUPOBaHHUA

IIPaBOBAIX (HOPMATHBHEIX) aKTOB KaK SBIEHHH IOPUANYECKOro HOPAAKA.

Btopasi rpynna cpeAcTB M NpPHEMOB Kacaercs TOJIBKO BHemiHed (GopMBl —

NPaBOBEIX aKTOB KaK HOKYMEHTOB.

IIpoBoas cTporoe pasnuune MexAy paccMaTpMBAE€MBIMH DPa3HOBHIHOCTAMH
IOPHAWYECKOH TEXHHKH, CIefyeT YUUTHIBAaTh BMECTE C TEM HX B3aMMOCBS3b. BecbMa
BaXXHO, B YaCTHOCTH, TO, YTO IOPHHYECKOE BbIpakeHHE BOILIOMIEHHOM B aKTe BOJH
HeM30eXKHO HaxXOOUT W3BECTHOE BHEIIHEE H3IIOKEHHEe B TeX WIM HHBIX
0COOEHHOCTAX CIIOBECHO-NOKYMEHTANBHOM QopMmbl. CrefoBaTeNbHO, TO, YTO
OTHOCHTCA K IOPHIHYECKOMY BBHIPAXKEHHIO BONH, HMEET «ABOitHOe» ObITHE:
CyWIECTBY KaK CaMOCTOATENBHAs Pa3sHOBHIHOCTB IIPaBOBOH peaNbHOCTH, OHO

NpOSIBAAETCS H BO BHELIHEH (hopme.
A) CpencTsa IOpHAHYECKOTO BBIPAXKEHHA BOJIH 3aKOHOAATEIS.

I'ocynapcTBenHas Bons, 4ToObl OHa CTaNa IPABOM, IOKHA ObITh BO3BEJEHA B

3aKkoH. Jlns 3TOro Heo6XOHMMO BBIPa3UTh €€ Ha s3bIKe IpaBa. T0 M

OCYLIECTBJACTCA Ha OCHOBe i{)prIﬂH‘{eCKOﬁ TEPMHHOJOIrHH TPH  ITOMOILIH

CTNELHANIBHBIX CPEACTB IOPHINYECKOH TEXHUKH.

Cpencrea ropuuueckoif TEXHHKH [JaHHOTO BHAA — 3TO HeMaTepHallbHBIE
(hopMbI, MPH MOMOLIKM KOTOPBIX BO3MOXKHO CTPOHTB TPABO — CO3LABATE €ro CKEJET,
KOHCTPYKUMH, o6nekaTh B IOPHAHYECKWH BHJ ero cojepxaHue. JTO —
COOTBETCTBYIOI{ME B OCHOBHOM HAeaNbHOH CTpyKType npaga (1.15.7.) cBoero poxa
THIIOBBIE CXEMBI, KOTOphlE TMO3BOJIAIOT OTJIMBATh M3 BONH 3aKOHOJATENS

HOPHAHYECKHE HOPMBI, BXOZSIIHE B ,[[EﬁCTBYIOLlIYIO CHCTEMY MpaBa.

I'naBHBIMH cpeAcTBAMM IOPHIAHYECKON TEXHHKM pacCMaTpHBAEeMOrO BHAA

ABJIAKOTCA:

a) HOPMaTHBHOE [IOCTPOEHHE;
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6) cucteMHoe nocTpoeHue;
B) IOPHAMYECKHE KOHCTPYKIIHH;
I) OTpacnesas THIH3ALHA,

Hopmatusnoe mocrpoenne. IMepesos sonu rocyfapcTBa Ha A3bIK Mpasa
COCTONT MpeX(Ae BCEr0 B TOM, YWTO OHAa HAa OCHOBE KATEropHii IPaBOCO3IHAHHS
(xateropnii «npaBo» M «0BGA3aHHOCTEY U Ap.) Npy MOMOLIH IOPUAHYECKON U HHO
TCPMHHOIIOTHH W3/araeTcs B BUJAE HOPMATHBHOTO NPEANUCAHHS — KOHKPETHOTO,
¢opmansHO 3akpennenHoro FOCYIapCTBEHHO-BJIACTHOTO BENIEHHS HOPMATHBHOTO
XapakTepa (PerynaTHBHOTO, OXPaHUTENBHOTO, Ae(pUHHTHBHOTO U T.1.). M3noxenue
FOCYAapCTBEHHOH BOJIM B BHJE HOPMBI-NIPEANHCAHKS H €CTh Ta NEPBHYHAA THIOBas

CXemMa, c KOTOpOf;I Ha4YHHAECTCA IOPHAHKO-TEXHHYECKOe CTPOHTENBCTEO npasa.

Cucremuoe nocrpoenne. Hopmarupnas OpraHH3alus BOJIH 3aKOHONATENS He
OrpaHHYMBAETCA TONBKO e BEIPAKEHUEM B BHJE HOpM-Tpelnucanuil, ITocienHue
ROMKHBL OBITE NMOCTPOEGHBI M CHCTEMHO, MpeXXAE BCEro Tak CBSI3aHBI, YTOOEI
BBUIBJIANIMCE TOCY/IapCTBEHHO-PETYIIATHBHBIE, NPHHYNHTENBHBE CBONCTBA npasa.
’A 3T0 3Hauur, uTo HOPMAaTHBHEIE NPEANHCAHMS JOJDKHEI ObITh BHIPaXKEHB! TAKOKE B
BHAE Jloriyeckux HopM. Oco6o BasHO, YTOGEI IpH HOPMATHBHOM H3JIOKEHHH GHUIH
HEPaspLIBHO  CBA3AHBI  DETYNATHBHBIE M OXPAHUTEJBHBIE HOPMAaTHBHEIE

NpeAnHCaHHs.

Opuanveckne xoHeTpykunn. J10 — Gonee BEICOKI YPOBEHb TEXHHKO-
FOPHAMECKOro BBIDAXCHHS BOJNH 3aKOHOMATENSA, OTpaXarowet XapakTtep (MOJeb)
CBA3H MEXZAYy OSNeMEHTaMH M CTOPOHAMH JIOTMYecKHX HOopM. IOpuauueckue
KOHCTPYKLMH TNpPEeACTaBAAoOT coboi cremuduyeckoe nocTpoeHue HOpMaTHBHOTO
MAaTepHala, COOTBETCTBYIOLlEe ONpPEAE/ICHHOMY THITY HIHM BHAY CIOMHBIUHXCS

NpaBOOTHOUICHUH, IOpHAHYECKHX (BaKTOB, HX CBA3H Mexay coboit,

sTeomu: rocyaapcTsa H npasa: Y4eGuuk / Ilon pen.B. K. BaGaesa. — M., 2006.
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B kaxaoH oTpacnM COUMANTHCTHYECKOTO MpaBa CyIIECTBYIOT YCTOSBIIHECH
KOHCTPYKLUHM, BBIPaXX€HHBIE TJIAaBHEIM 00pazoM B  KOOMGMHLIMPOBAHHBIX
HOPMAaTHBHBIX aKTaX. TakoBel THNHuYecKHe cXxeMBl (MOJENH) COCTAaBOB
NpecTylIeHHH B YroJOBHOM IpaBe, B TOM 4Hcle pa3HooOpasHble ofiue H
CITEUHANBHBIE COCTaBEl TINATENBHOCTRIO OTPaboTKH IOPUAHYECKHUX KOHCTPYKIMH
OTIHYAeTCs TrpaxaaHckoe npaso (pasHooOpa3Hble KOHCTPYKLMH JOTOBOpPOB,
HalnpuMep TaKHX, KaK HpperyisapHas NoKIaXKa i MpperyispHsIi 3aeM; KOHCTPYKLIHSA
«OTBETCTBEHHOCTs,  De3 BHHEI»; KOHCTPYKLHA  «NPUCYTCTBYIOLIHE  H
OTCYTCTBYIOWIHEY» CyOBEeKTHI M T.A.). CoctaB U pa3paGOTAHHOCTh HOPHAHYECKHX
KOHCTPYKLHI ABJNAETCH OJHHM M3 NOKa3areneil TeXHUKO-IOPHAHYECKOTO YPOBHS
Pa3sBHTHA JAAHHOH OTpacaM IpaBa, CTENEeHH pAa3BHTHA B Hedl HOPMAaTHBHBIX

06001ueHuHA, UX 0TpaboTaHHOCTH.

Takum obpa3om, ropuAHYECKHe KOHCTPYKLMH IPEACTABAAIOT co00if Kak 6bl
FOTOBBIE THMOBBIE 0Opa3supl, CXeMbl, B KOTOpele oOJNeKaeTci HOPMATHBHEIH
matepuan. Mx ucnonezoeanne obnerdaer GopMyaHpoBaHue IOPUAHYECKHX HOPM,
npyuaaeT HOPMAaTHBHOH perijaMeHTallH OOIECTBEHHBIX OTHOLICHHH YETKOCTh U
OTIpefieNIeHHOCTb, OfecneunBaeT, ClleOBaTeNbHO, HeoOXOAMMYIO (OpMalbHYIO
ONpeJeNeHHOCTh MpaBa. BaxHeimas 3afaya npH CO3faHHMH IOPULMYECKMX HOPM
COCTOHT B TOM, 4TO6BI MOXO6paTh TakHe KOHCTPYKLUHM, KOTOPEIE COOTBETCTBOBANH
OBl ComepXaHMI0 HOPMATHBHOIO MaTepHala, MO3BOANH OB ¢ MaKCHMAanbHOMN

3¢ dexTHBHOCTEIO 06eceuHTh MOCTABIEHHEIE 3aKOHOAATENEM 3aayH.

Opuaiyeckne  KOHCTPYKLMH — CKNQABIBAIOTCA HAa  OCHOBE  OMBITA
TMPaBOTBOPYECTBA (B OCHOBHOM KOAH(HKALHOHHOrO), B X0fe KOTOPOro 0TGMpaloTcs
Hanbosee uenecoobpasHele M OTOPACHIBAIOTCHA YCTApeBIUHE MOAETH TOCTPOEHHS
HOpMaTHBHOIO Marepuana. bonellyio pons B MX BbIpaboTKe Hrpaer mpaBoBas
Hayka. OHa He TOJIbKO TEOPETHYECKH 3aKpETJIAET M OCMBICIIMBAET COKHBIIHECH Ha
NIpaKTHKe THIOBBIE KOHCTPYKLHMH, HO H CTaBHT Bompoc o0 WX JanbHelilrem

Pa3sBHTHH.
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OrpacneBass Tunusauus. Creuu@UUYEcKodl KOHCTPYKTHBHOH MOJENBIO,
obecreunBaroleii H3NOXEHUE BONMM 3aKOHOAATENsS Ha A3bIKE [PaBa, ABISETCA
CTPYKTYpPHBIH THII [paBOOTHOLIEHHA. HopMmaTuBHBIE mnpegnHcanus IS WX
CHCTEMHOM OpraHH3aluH JODKHEI OBITh H3NI0XKEHE! TaKUM 00pa3oM, uyToObl OHH He
TONBKO 00pa3soBEIBANM  JIOTMYECKHE HOPMBIL M CTpOMHBIE IOpPHAHYECKHE
KOHCTPYKIIHHM, HO BKIIOYQJHCh B CTPOr0 OMNpeleieHHYK OTpacib [pasa,
COOTBETCTBOBAIM THMIHYECKHM 4YepTaM OTpacjeBOr0 MNPABOOTHOILNEHHUS, JTO
AOCTHTaeTcsi IMYTEM [OMEWEHHA JAaHHOTO TpPEANHCaHHs B  OTpaciieBoi
KOAH(QHIMPOBAHHBIH aKT, MOOYHHEHUs! ero Onpe/eNeHHOM CHCTeMe ODIIHX HOPM,

IIPHMEHCHHA omacnesoﬁ TEPMHHOMNOI'HH U AP,

B) Cpenctsa cnoBecHO-QOKYMEHTAILHOrO H3N0XKEHHA COAEPKAHUS HOPMATHBHOTO

aKTa.

Bons 3dKOHOJATENA HE TOJIBKO OOJIKHA OBITE BBIP2)KECHA Ha «A3BIKC IIpaBay,

6
OHa HYXJA€TCA H BO BHEITHEM, JOKYMCHTAIBHOM H3JIQXKEHHH.

CpenctBa iopunudeckoli TeXHMKH HaHHOTO BHAAa TOXE CBA3aHBl CO
CTPYKTYpPHOCTBIO Mpasa. Ho oHM kacaioTcs He comepaHHs HOPMAaTHBHBIX aKTOB
(rOpHAHYECKOro BBIPXEHHS HX CONEPKAaHMA), @ TEKCTAa aKTa, €ro BHEIIHEro,

NOKYMEHTaNbHOT0 IOCTPOEHHUS, BHELIHEH apXHTEKTOHMKH.

Cpencrsa opuanYeckoil TeXHHKH pacCMaTpHBaeMOro BHRA — 3TO (hOpPMBI,
NO3BOJLIONIHE 3aKPEMIATh, (PHKCHpOBATh HaUIeXaluuM o00pa3’oM BEIpaXEHHYIO
BONIO 3aKoHoZaTens. K HHM OTHOCATCA COCTaBNEHHBIH ¢ MOMOILBIO IOPUAHYECKO
TEPMHHOJNIOTHH TEKCT AOKYMEHTa (€ro peKBH3UTHl U CTPYKTYpHOE nocrpoenue). C
JOKYMEHTAIBHBIM H3/I0KEHHEM BOJIH 3aKOHOJATENs CBA3aH TAlOKe CTHIIb NIPABOBBIX

aKTOB (3aKOHOJATeNbHAsA CTHIMCTHKA),

Tekct foxymeHTa Kak BHEWHAA (opMa H3NOXKEHHA copepKaHHs
HOpDMaTHBHOTO aKTa XapaKTEPU3YeTCA: a) PpeKBH3UTaMH, 0) CTPYKTYpHOM

opraHu3auueii.

*Nonenmna C. 8. 3aKkoHoTeOpHECTBO B Poccuitckoi degepauun. M.: Hopma, 2006.
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PekBH3UTEI TEKCTa HOpPMaTHBHOro AoKyMmeHTa. KaxislH HOpMaTHBHBIH
JOKYMEHT OJKeH HMETh TaKHe BHEIIHHE PeKBU3HTHI, KOTOPhIe CBUAETENECTBOBAIH
Ob1 0 ero odHIMANEHOM XapaKTepe, OTpaXkalH €ro cojepxaHHe, IOPHAHYECKYIO
CHITy, MECTO M HaTy u3faHus. K BHEIIHMM peKBHU3UTAM OTHOCATCSH, B YaCTHOCTH,
HAHMMEHOBAaHME aKTa, €ro 3aroJioBok, o0o3HauyeHue AaThl. Bce 3TH peKBH3UTEHI
MOYMHAIOTCA  TPeOOBAaHUAM  IOPUAHYECKOH  TEXHHKH, oOeclmeuyHBaroIIM
HaJUIe)Xallee OCyLLeCTB/eH:e CBOMCTBEHHBIX HOPMAaTHBHOMY JOKYMEHTY (PyHKUHMH.
Tak, ocHOBHBIE TpefOBaHHS K 3aro/loBKy HOpPMaTHBHOTO IOKYMEHTa — 3TO TOYHOCTh
U KpaTkocTb. CIHIIKOM AJIMHHBIE, TPOMO3JKHE 3arojiOBKH CO3JAKOT H3BECTHBIS
TPYAHOCTH NpH TNPUMEHEHHH aKTOB M HX CHCTEMaTH3alliH, a Taloke NpH HX
ToJMKOBaHHH. ClielyeT BMECTE C TEM 3aMETUTH, YTO 3aroJIOBKH JOKYMEHTOB (yacTei,

pasfenos, I7aB ¥ cTaTel) — 5TO He YHCTO TEXHUKO-IOPHIHYECKHH IpHEM.

3aronoBok MpeAcTaBaseT coboil 0ZHO M3 CPeACTB BHIPaXKEHHS COAEPIKAHHA
OaHHOH TpyNNbl IOPHAHYECKHMX HOPM HMAM ORHOW HopMel. [lo3TOMy 3aronoBKU

MOI'yT OBITE HCIOIL30BAHEI IpH TONKOBaHHUH aAKTOB.

CTpyKTypHass  opraHu3aliss  TEKCTa  HOPMATHBHOTO  JAOKYMEHTa.
HeobxonuMBIM CpeACTBOM HOPHIHYECKOH TEXHMKH SABISIOTCH PaclONOKEHHEe
HOpPMaTHBHOTO MaTepHala B TEKCTe aKTa B OINpeJelleHHOM TMOopsAKe, ero
pacuieHeHHOCTh W coriacoBaHHOCTh. K OCHOBHBIM TpeOOBaHHAM HOPHAMYECKO

TEXHHKH 3ECH OTHOCATCA:

1) nocnenosatensHasaHpdepeHINPOBAHHOCTE HOPMATHBHOTO MaTepHasia B TEKCTeE
HopMaTHBHOro JokyMeHta. [lomaBnsiomiee GoNBIUMHCTBO HOPMATHUBHEIX aKTOB
HYXAaeTcsi BO BHYTPEHHEM pacnpencsieHHH HOPMaTHBHOIO Martepuala B TEKCTe
JOKYMEHTa, OTpa)KalollleM CTPYKTYpy OTpaciii, nojorpaciy, HHcTHuTyTa. HanbGonee
CYILECTBEHHYI0 poNb Anp{depeHUHauns HOPMATHBHOIO MarTepHala WIpaeT B

KoAUULIUpOBaHHEIX akTaX — OCHOBaxX, KoJeKcax.

Ctpyxtypa TeKCTa HOPMAaTHBHBIX aKTOB (B 0COBEHHOCTH

KOAH(HUIHPOBAaHHBIX) AOKHA OGecneYHTh MAKCHMAJBHEIE BO3MOXHOCTH LA
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QOPMYJIHPOBaHHSA HOPMAaTHBHBIX 00001IeHH . DTO AOCTHraeTCs NPEXIE BCETO MPH
TMIOMOUIH BbIAeneHus obmmei yacTH (001MX nonoxeHuit). Beinenenue obieii yactu
N03BOJIAET CKOHLEHTPHPOBATh B OJHOM MECTE TEKCTa JOKyMeHTa OOIHe HOpPMEI,
u3bexaTh NMOBTOpPeHHil, ¢ Haamexalell 4YeTKOCTBIO CHOPMYNHpoBaTh HaHGonee

MIPHHIHITHAJIBHBIE HODMATHBHBIE [TOJIOXKEHHUA, BEAYIIHE FOPHAHYECKHE ITPUHIIUITEL.

[TepBuuHON CTPYKTypHOH eAMHHLEH TeKCTa HOPMATHBHBIX 2KTOB fABJIAETCA
cTaThd (WM JaXe, YTO XapaKTEPHO JNd pPa3sBHUTHIX, ClENHAIH3MPOBAHHLIX
MpaBOBLIX CHCTEM, MOApa3leNeHusA cTaTbi-ab3albl, MyHKTHl, 4acTH, HHOTAA (pasbl

TEKCTa CTAaTBH).

Cratbs (MM ee noppasfefieHHe) SABISETCA I[EPBHYHON CTPYKTYpHO#H
eIMHHULIEH TTOTOMY, YTO OHa COOTBETCTBYET OCHOBHOH MEPBHYHOM €HHHUIIE CaMOT0
MpaBa — FOPHAUYECKOMY HODMATHBHOMY MpPEANMCAHMIO. 'BMeCTe C TeM B Pa3BHThIX,
CHeLHATM3HPOBAHHEIX IMPaBOBBIX CHCTeMax cTaThd Bce Oonee CTAHOBHTCA
THINHYECKOH (opMOH BEIpa)KEHHSA H 3aKperUleHHS NEPBUYHON TIPYNIHPOBKH —

accoludaliy HopMaTHBHBIX npeanucanuii (11.25.6.).

Ormeyas NpUHIMNHAJNBHOE ENHMHCTBO HOPMATHBHBIX MNpPEJNUCAHHH U
NMEPBUYHBIX €OHHHLl TeKCTa akTa, HeobXoAuMO OoOpaTHTh BHMMAHHE HA TO, YTO
BBIIC/ICHHE HOBBIX cTaTell (eclH 3TO He ABAAETCS pasyKpPYHHEHHEM CTaTed,
COZlepXAIIMX HECKOJIbKO MpEeANHCaHHH) BOZMOXHO JIMIUEL MOCTOJNBKY, MOCKONBKY
OJHOBPEMEHHO B pe3yNbTaTe HOpPMaTHBHOTO 06061eHHs (OPMYIHPYIOTCS HOBBIE
NpeANKCcaHNs, B TOM YMC/Ie OXPaHUTENBHEIE H ClIeLHaTH3HpOBaHHEIe. [Ipou3BoNbHO
ApobUThL OAHY HOPMY-TIpEAITHCAHHE H Pa3MELLATh €€ B HECKOJIBKHX CTAaThAX WIH UX

rmogpasnelneHuax 00BEKTHBHO HEBO3MOIKHO,

OcHoBHas 3ajaya TnpH (QUKCHPOBAHHM IOPUAMYECKHX HOPDM B TeKCTe
HOPMaTHBHOIO JIOKyMEHTa COCTOUT B TOM, 4YTOOBl C HajJIeXallell 4eTKOCTEHIO
yKasaTb Ha YCIoBHMs JEHCTBHS H COZEpXKaHHe BJaCTHOrO TrOCYAapCTBEHHOTO

BCIICHHA. KPOMB TOro, Cienyer HMETE B BHAY H HGOGXOHHMOCTB obecneynTs

"06wan TEOpMA NPasa: YuebHUK ANA opuandeckux ayaos / 10.A. Amutpues, U.®.Kasubmun, B.B.Mlasapes; Mog,
obu.pea. A.C.MuronkuHa. 2- Hag., ucnp u aon. M.: Uaa-sc MITY um.H.9.Baymana, 1998 - 384¢ (217-234)
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OXpaHy IOpHAHYECKMX HOpPM TMIPUHYAMTEABHOM CHUNOH TrOCyJapcTBa, T.e.
DOKYMEHTAJIBHOTO 3aKpeIuleHHsi Jorndeckux HopM. [TostoMy nubo B pmaHHOM
cTaThe, MU60 B MHBIX CTaThAX HOPMATHBHOTrO akTa (a HHOTAAa M B APYTOM aKTe)
JOIKHBL OBITh CcOPMYJNHPOBAHBl OXPaHHUTENBHBIE HOPMEI, KOTOpele OBl C
HCUEpIIBIBAIOIUEH TOMHOTOH OXpaHANHM JAeHCTBHE BCEX HOpPM, BKJoYas

PEryJNATHBHBIC IPSATIHCAHHA,

2) eNMHCTBO M BHYTpPEHHsIs JIOTHKa B TEKCTE HOPMaTHBHOro NOKyYMeHTa. MarepHan
B TEKCT€ HOPMATHBHOIO NOKYMEHTa [OJDKeH OBITh COIrJIACOBaH BO BCEX CBOMX

HAaCTAX H pacIlOIONKEH B JIOTHYECKOH MOCIeA0BATENBHOCTH.

HopMaTHBHEIR OOKYMEHT Hy)KZaeTcs Takke BO BHelIHeM eAuHcTBe. OOHHM
M3 BBIPAXKEHHH 3TOro €OHWHCTBA fABNACTCA CKBO3Has M crabunbHas Hymepauus

cTaTei.

Ha mnpakTrke c onpeneneHHBIM HOMEPOM CTAaThH MJIM €€ MoLpasaelieHHEM
CBA3BIBACTCA [MIPEJCTaBAEHHE O COAEPKAHHH COOTBETCTBYHOIUHX OPHIHYECKHX
HOpM B Koau¢uUUpoBaHHOM akre. [loaToMy BaxkHoe TpeGoBaHHE IOPHIMYECKOH
TEXHHKM COCTOMT B TOM, YTOOBI IPH TMOCHEAYIOUIMX H3MEHEHHAX, BHOCHMBIX B
HOPMaTUBHBIH aKT, He MepecTpaMBaTh KaXKABl pa3 HyMepaluio, & MEHATh
pelakLHIO cTaTtel; HOBBIE )X€ HOpPMAaTHBHBIE IOJIOKEHHA BHOCHTHE B KauecTBe
JONONHHUTENBHBIX cTaTed (¢ jpobaBneHwemM OykB HAH IUPP K OCHOBHOI

HyMEpaLHH);

3) ofecneyeHne HeoOXOAUMEBIX YyROOCTB B INO/AB30BAHHH HOPMAaTHBHBEIMH
AOKyMeHTaMH. B TekcTe HOpMaTHBHBIX JOKYMEHTOB CliefyeT u30erats npHMedaHui
K craThaM. HaobopoT, nONONHEHHS W MNpPUJIOXKEHHA IOCTATEHHO-CHCTEMA-
TH3HPOBAaHHOIO MaTepuajla K KOAU(UUHPOBAHHBIM aKTaM B psfe CIy4yaes
OKa3eiBAlOTCA HeoOxomumpiMH. OO6merdaroTnons3oBaHue KOAH(DHULHPOBaHHBIMH

HODMAaTHBHBIMH HOKYMEHTaMH aJI(i)aBHTHO-Hpe,[IMETHBIe YKa3aTCJIH.

HocTHkeHreM KOOH(HKALHOHHOH TEXHHKH TOC/IEOHEro BpEMEHH ABISETCH

cHalXX€HMe 3arojioBKaMd HE TOJBKO pasgenos U IJlaB, HO M crarel
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KOﬂH(l)HHHpOBaHHBIX aKTOB. 3aroJiOBKH B HOpDMAaTHBHOM aKT€ HMECIOT He TOQJIBKO
TEXHHYECKOE 3HaYeHHE, HO H ABJIAIOTCHA CBOEro pona 0(1)I/II.IHaJIBHBIM PE€3lOME O
CoAepXaHHH HOPMATHBHOrC aKTa, €ro 4acTH HiaM craTteu. Obneryas IIpaBHNBHOE
NOHHMAaHHE COACPaHHA HOPMATHBHOI'O aKTa, 3arojioBKH COJJ;CﬁCTBYIOT TOYHOMY

NPAMEHCHHUIO €r0 HOPMAaTHBHEIX ITONOMKEeHHH.

B koanpuumpoBaHHeIX akTax nenecoobpasHo ofo3HauaTe (HOMepami,
MOMEIIEHHBIMH B CkoOkax, umm OykBamMu) wacTH cratedl. Takodf npueM

KONU(PUKALHMOHHOH TeXHHKH UCHONB30BaH, Hanpumep, B 'K Dcronckoii CCP.
I'naBa 2. OcobennocTH 0TANLHBIX 3J1EMEHTOB IOPHAHYECKOll TEXHHKH
2.1 Texnuko-ropHaHYeCKHE NPHEMBI.

Ecnn  cpemctBa  lopuauueckoli TEXHMKH — 3TO  HHCTpyMeHTapHii
IOPHAHYECKOTO BBIPAXKEHHS M BHEIIHEr0 H3M0XKEHHA BOJNH 3aKOHOAATENA, TO
TEXHHKO-IOPHANYECKHE NPHEMB! (IOpPHAMYECKask TEXHOJOTHS) NMPEACTABNAOT coboii

HOPAIOK, crnoco6bl PallHOHAJIbHOT'0 UCITOJIb30BAHHA YKA3aHHBIX CpenCTB.

BriofiHe NOHATHO MO3TOMY, YTO JaHHasi BBILE KPATKas XapaKTepHCTHKA
CPEACTB IOPUAMYECKOH TEXHHKH B H3BECTHOH Mepe CofepXala M YNOMHHAaHHE O
COOTBETCTBYIOLIWX TEXHHKO-IODHAHWYECKHX IIpHeMax (TakuX, HanmpuMep, Kak
HCMOJIb30BAHHE CIUIOIIHOH HyMepaluu craTed B TeKCTe aKTa, 00o3HayeHHe
HOMEpaMH 4acTelf cTaTell KOOM(HUHPOBAaHHOrO akTa). B KOHeuHOM cuere
nocnenoBaTesbHas LEeNnoyKa 3JeMeHTOB I0pHAHYECKOH TEXHHKH TaKoBa: CPeACTBa

TEXHHKH — TEXHHKO-IOPHAHYECKHE NNPHEMBEI — IIpaBHJia TEXHHKH.

TexHuKo-IOpUAHYECKHEe NPHEMBI, OTHOCAIUHECS K OBEHM pa3HOBHAHOCTAM
IOPHAMYECKOH TEXHMKH, — M [IPHEMBI IOPHIMYECKOrO BBIPAXEHHS H TPHEMbI
BHEIIHEro H3JIOXKEHHS BOJIM 3aKOHOAATENsl — BO MHOIOM COBHAJAlOT: BCE OHHU
CBA3AHBI C TEpMHMHOJOTHEH, TaK MIM MHaye 3aTPardBaiOT  BHEILIHIOK

AOKYMEHTaNbHYI0 (OPMY HOPMATHBHOTO aKTa, €r0 TEKCT H B TO XKe BpeMs HEpPEIKo
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KacalwTcad HOPMaATHBHOTO IIOCTPOSHHMA BOJIH 3aKOHOAATENH, HOPHIAHYECKHX

KOHCTPYKLIHI, CHCTEMHOTO H3/I03KEHHS TPABOBHIX NpeANUCaHHH.

B GonbmMHCTBE CHydaeB NpHeMbl HOPHAHYECKOM TEXHHKH, OTpaXas
HAKOIUIEHHBIA OMNBIT MPABOTBOPYECTBA M YPOBEHb HOPHAHYECKOW KYJIETYPH,
CIocOOCTBYIOT MOJNHOMY, TOYHOMY, OJSKOHOMHOMY, CTpOT0 HOPHANYECKOMY
H3M0XKEHHUIO COJiepXaHHsd HOPMATHBHBIX MpeANHCaHHl, MX 4YETKOH CJIOBECHOH

8
(HKCalMH B HOPMAaTHBHOM HOKYMEHTE.

CpenHd OCHOBHBIX MPHEMOB IOPHAWYECKOH TEXHHUKH CJIEAYET BBIAEIHTH TE,
KOTOpBIE XapaKTePHU3YIOT cTeneHb 0600ILeHHsT KOHKPETHBIX MMOKa3aTeNell HOPMBI U

crocob M3I0XKEHHS ee 3JIEMEHTOB.

ITo cremenn o0606IEeHNs KOHKPETHBIX MoKasaTened pasnuyaloTes JBa

npuema: abCTpaKTHBIH U Ka3yUCTHYECKUH.

AbcTpakTHblii (0600warommnii) — 310 TakoH mpueM (OPMYMHPOBAHHA
IOPUAHYECKHMX HOpPM, IIpH KOTOpPOM (aKTHYeCKHE MHaHHbBIE OXBaTRIBAIOTCH
obobmaroweti popMynupoBkoii, T.e. ponoBeIMH npu3HakamMu. Hampumep, B
HOPMATHBHOM TONOXEHHU <«JIHIO ocBoOOXKAaeTcss OT OTBETCTBEHHOCTH IIpH
OTCYTCTBHH B €ro JelCTBUAX BHHBI» CJIOBA «OTCYTCTBHE BHHBI» fABIAIOTCA
ofobmarome#t GopMyIHpPOBKO#H, KOTOpas OXBAThIBAET Bce ClIyuaH, KOraa JIMLO He
npefBUAeNo MU Mo oOcToATeNbCTBAM JAaHHOIO Jeja HE MOIVIO IIpe/BHAETH

ITPOTHBOIIPABHBIC PE3YIbBTAThI CBOCTO ITOBEACHHS.

Kasynctuuecknii — 370 Takoii npHeM (OpMyIHPOBaHHS HOPHIHUYECKHX
HOpM, Korja ¢akTHyeckue JaHHBIE YKa3bIBAIOTCSA M MPH MOMOIIY MHAHBHAYANBHBIX
NPU3HAKOB, B TOM YHCIE NYTEM MepeyHCleHHs KOHKPETHBIX, HHIHUBHIYalbHBIX
¢axToB, obcroarenscTB. Hanpumep, B Yctase xenesHsix Jopor CCCP ocHoBarus

0cBOOOXIEHNUA OT OTBETCTBEHHOCTH COPMYIHMPOBAHBI CIEAYIOIIMM 00pa3oM:

BEOpuAuqecuan TEXHWHKA: TPUPOA3A, OCHOBHbIE NPUEMBI, 3HaueHue /Cocr. B.M. BapaHos. HuxHuii Hosropog, 1999.
c.25
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«'pysooTnpaBuTens  ocBoGockmaercs or  ymuaThl  wmTpada  3a
HeBBINOJIHEHHE TNJIAHA TePEeBO30K: a) [0 TNpHYKMHE HABJIEHWH CTUXUitHOrO
XapaxTepa... 0) MpH 3anpelleHHM M NpeKpalleHHHW WM OTPaHHYEHHH MOTPY3KH
IPy30B..» H T.A. JTOT NEpeveHs, BKMIOYAOIIHH HECKONLKO NMYHKTOB, MPSMO H
KOHKPETHO YKa3hIBaeT Ha (hakTHYecKie obCTOATENBCTBA, OCBOOOMKIAIOIIHE JIULIO OT

IOpHIlH‘iGCKOﬁ OTBETCTBCHHOCTH.

KoxeuHo, B HacToslllee BpeMs Ka3yHCTHYECKHMH TpHEM H3IOXKEHHS He
BCTpEYaeTCs B YHCTOM BuJe (HanpHMep, B TaKOM, B KaKOM OH MPHMEHSUICA B
JApeBHHX CHCTeMax mnpasa). HopmaTHBHOe H3noxenue, kakuM OBl 0oHO HUM OBIIO
KOHKPETHEIM H HHAHBUAYalIH3HPOBAHHBEIM, BCETAa CONEPXKHT OINpeAcleHHBIE
o6o6muenns. OnHaKo W cefiyac HOPMATHBHBIE TIONOXEHHS, B KOTOPHIX JOCTHTHYTa
MaKCMMaJIbHO IIMPOKasi B JAHHBIX YCIOBHAX CTeNeHb 06oOlieHus, CyIIecTBEHHO
OTINHYAIOTCA OT HOPMATHBHBEIX TMOJIOXKEHHUH, B KOTOPBIX BMECTO OOOOLLEHHOIH
(OpMyIIEl, @ MHOT/A ¥ HapAMy C Heil MPHBOAMTCA MepeveHb KOHKPETHHIX (haKToB,
0GCTOATENLCTB U T.A. B nocnesiHeM ciyyae u MOXHO TOBOPHTE O Ka3yHCTHYECKOM

npHeMe.

AOCTpPaKTHBI NPHEM M3NIOXKEHHA HOPMATHBHOTO MaTepHia COOTBETCTBYET
Oonee BEICOKOMY YPOBHIO IODHIHMYECKOH KYJABTYPHI M PasBUTHA IOPHAWYECKOH
HaykH. OH 103BOJISET B KpaTKHX (JOPMYNHPOBKAX OXBATHThH BCE (aKTHl HAHHOTO
pona. OnHako He Bce QaKTHYecKkue AaHHBIE MOTYT OBITH BO BCeX CIydasx
M3N0KEHBl B oOobwwaomwux (GopmMymHpOBKAX; WHOTZAA HEOOXOJAMMO IpPSMO H
KOHKpETHO yKa3aTh Ha HHAHWBUAYaNbHbIE 0OCTOATENBCTBA, (aKThl, KOHKPETHHIX
JAL, T.€. HCTIONB30BATh KasyucTHueckuit mpuem.” Kpome Toro, Ka3yHMCTH4YeCKHH
mpueM B Kakofi-To Mepe ynofeH Ha mNpakTHKe, @ [JaBHOE, COOTBETCTBYET
¢opmanbHOH onpeneneHHocTH npaa. OH mo3BonseT 6e3 0cobhIX TpYyAHOCTeH
TNIPHMEHSATE IOPHAKYECKHE HOPMEI K (aKkTHYECKMM OBCTOATENbCTBAM (HampuMep,

3HAYUTCNBRHO JIerye peluuTh BOIIpoC o6 OCB060)K,HCHHH OT OTBETCTBEHHOCTH Ha

9Teopmu rocyaapcTsa v npaea: YuebHux ann sysos/noa obw, pea. npog. O. B. MapTthitivna. ~M. : Hopma, 2007. —c.
437
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OCHOBaHMH KOHKPETHOIO MEpevHs, HeM Ha ocHOBe obobuaroieii GopMyIHPOBKH).
Ho Bce 3T0 He MOXeT yCTpaHHTh CYILECTBEHHOTO HENOCTaTKa Ka3yHCTHYECKOTO
npueMa: KakuM Obl HH OBLIT COBEpIUEHHBIM NepeveHb KOHKPETHBIX (DAaKTOB, OH He

MOXeT 0XBaTUTh BceX ()akTOB JAHHOTO poja.

ITo cnocoby H310:KEHHA 31EMEHTOB IWOPHAHYECKOH HOPMBI Pa3JiHYal0TCA
TPH mpHema: MpsAMOH, cChUIOYHBIA M OnaHkeTHBIH. B 3aBUCHUMOCTH OT 3TOro
BBIAEJIAIOTCS H COOTBETCTBYIOLIHE Pa3HOBHUAHOCTH IOPHAMMECKHX HOPM, B TOM

MHCJI€ NPAMBIE, CCBIIOYHEIC H OnaHKeTHEIE.

Ilpu nMpsMoM H3NOXEHHH BCE 3JIEMEHTHl HOPMEI MPAMO (OPMYJIHPYIOTCA B

JIAaHHOI1 cTaThe HOPMaTHUBHOTQ aKTa.

Ilpy  CCBUIOYHOM  H3JIOXEHHWW  OTAENBHBIE  3MEMEHTBI HOPMBI  HE
GopMynHpyloTCS B JaHHOH CTaThe; B Heil JenaeTcs OTChUIKA K APYroil HopMe, rae
COAEPIKATCA HYXKHBIE MpPEeANHCaHHS. IJTOT MPHEM H3NOXEHHSA NPUMEHAETCS I
YCTAHOBJIEHHSA CBA3H MEXAY 4acTAMHM HOPMAaTHBHOTO MaTepHaliia M Aii u3bexaHus

NOBTOPEHHUH.

Ilpn GnaHkeTHOM M3NOXKEHHH OTHAENBHBIE JJIEMEHTHI HOPM TOXKE NPAMO He
¢GopMyITHpYIOTCS, HO HEHOCTAIOIIHE 3JIEMEHTHl BOCMONHAKTCA He Kakoii-nmi6o
TOYHO YKa3aHHO# HOpPMOH, a TNpaBUJIaMH OIpEeAENeHHOTO BMMA, KOTOPHIE CO
BpPEMEHEM MOTYT U3MEHATLCA. MIHBIMH clloBaMmHu, 37iech kak Obl AA€TCA «OTKPBITHIMA
6nanK», cceuika Ha BuA npasui. Hanpumep, cr. 213 YK PCOCP npeaycMmartpusaet
ONpeleNIeHHYI0 MepY HaKasaHHs 3a «HapylleHHe AeHCTBYIOLUIMX Ha TpPAaHCIIOpTeE
npaBun 06 oxpaHe nopaaKa U 6€30MacHOCTH JBHXKEHHUS, €CJIH 3TO MOBJIEKIO rUbens
JIIONIEH HJIK HHBIE TAXKHE MOCNEACTBHA». BIlaHKETHOE M3NOXEHHE MO3BONISET He
TONBKO YCTPaHHTh HEHY)XHEBIC TIOBTOPEHHS, HO H O0eCneuHTh CTaGHIBLHOCTD

NpaBOBOro peryiMpoBaHus NPH H3MEHEHUH TEKYLUEro 3aKOHOaTeILCTRA ([paBui).

[IprMeHeHHEe cCBUIOYHOrO, a TeM Oonee GAAHKETHOrO MPHUEMOB H3NIOMEHUS
BO MHOTHX CJIy4yasx BIIOJHE onpaBAaHHO. OgHaKo 00HIIHE OTCEIIOK, B 0OCOOEHHOCTH

OTCBIJIOK K HOpMaM [pPYIHX HOPMATHBHAIX aKTOB, MOXET CO31aTh OIpEaCIICHHBIC
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TPYAHOCTH MpPH NOJIB30BAHHH HOPMAaTHBHEIM MaTepuanoM. Kpome Toro, ofunue
CCBUIOYHBIX HOPM HEPEAKO CBMAETENLCTBYET O CTPYKTYPHOM HECOBEpIIEHCTBE

aKTa, O HEAOCTAaTKaX B PaCNOJIOKEHHH HOPMAaTHBHOIO MaTepHala.
2.2 Texunka HHIUBHAYAJILHBIX AKTOB.

Texnnka HHANBHAYAJNLHLIX aKTOB, B TOM YMCJE NPAaBONPHMEHHTENBHEIX
(cyne6HBIX, IPOKYPOPCKUX U 1p.), AOTOBOPOB H T.A., [0 CBOEit OCHOBE H 1O MHOIHM

XapaKTEpPUCTHKaM €AHHA C 3aKOHOAATENbHOI TEXHUKO.

B ToM ¥ mpyrom ciryuasx mnepej HamH IOpMAMYECKHE aKTHI-HOKYMeHTEL K
TOMy € HeMalo MHAHUBHAYANBHBIX aKTOB, BKJIIOYAs JOTOBOPHI, BHITIONHSET
HHANBHAYAIBHO-PETYNATHBHYIO (QYHKIHIO, NPHYEM BEIMK YACABHBI Bec akTOB

(MpaBONPUMEHUTENBHEIX), MMEIOIHX [OCYAaPCTBEHHO-BIACTHYIO npUpony.

B coorBercTBHH ¢ 3THM NMpH TIPHHATHH TMpPaBONPHMEHHTE/IBHBIX AaKTOB-
AOKYMEHTOB, AOrOBOPOB HU T.A. MOTryT OBITL HCIIONB30BAHBI MHOTHE CpencTsa,
NPpHEMBI H TIpaBHIa TEXHUKH, BI:IpaGOTaHHBIe B OTHOLLIEHHH HOPMATHBHEIX 4KTOB.
Bonee TOro, HEKOTOPBIE U3 HHX ClIeAYET NIpH3HATb MJIA TEXHUKH HHAHBHIYANbHBIX
aKToB  00s3aTeNBHBIMH, MOI‘}’T OBITH  HCITIONBE30BaHBI NpH  COCTaBIICHHU
HHIOIWBHAYaAIBHBIX dKTOB-AOKYMEHTOB H HEKOTOPEIE CpencTtea U NPHEMBI
3aKOHOAATENbHOH TE€XHHKH, OTHOCAIIHMECA K BHELIHEMY, CJIOBECHO-
AOKYMEHTAJIbBHOMY H3JI0XKEeHHIO (no,upas,neneHHe CoAe€pKaHHA JHOKYMEHTOB Ha

HacTH, CTAThH, CIIOLIHAA HYyMepaLus CTaTeii 1 Jap.).

BMecTe ¢ TeM TexHuka WHIAUBUAYANBHBIX AKTOB HY)KIAeTcsi B ocobom
noaxone. TexXHUKO-IOPHIMYECKHE CPEACTBA H NPHEMEl HE CONIPSIKEHBI 371ECh €
HODMaTHBHBEIM  DEryTHPOBAaHHEM M HMEIOT CBOM AacleKTBl, CBA3AHHBIE C
MHOroo6pasueM aKkToB, ¢ HEoOXOAMUMOCTBIO NOCTOSIHHOTO, MOBTOPAIOIIETOCS MX
COBEPIICHUA B NPAaKTHYECKOH KM3HH U C BHITEKAlOLIEH OTCIOAAa NMOTPeGHOCTBIO

00ECneunTh UX 3aKOHHOCTh, 0GOCHOBAHHOCTE 1 3¢ deKTHBHOCTE.
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C oTHM  cBS3aHO, B YACTHOCTH, NpHMEHEHHE IIpH BelpaboTke
HHIMBHAYANBHBIX aKTOB TaKOr0 CHEUH(HYECKOr0 TEXHUKO-IOPHUIAHYECKOro
CPEACTBA, Kak THIW3aLMA, MOJIY4aloLero BhIpaXkeHHe B (GopMynspax (o6pasuax)
dKTOB-ZI0KYMEHTOB, KOTOpPBIE CO3JAIOTCS MPaKTHKOH, HAayKoif, a B paje CiIyyaes
3AKPEMIAIOTCA B HOPMATMBHBIX aKkTaX B BHJE THIOBBIX (OPMYIAPOB M

KOHCTPYKTHBHBIX CXEM.

Hapsiny ¢ npuseneHHBIMK CpeACTBaMH IOPUIHYECKON TEXHHKH, HMEIOLUMH
obluee 3HaYeHHe NI HOPMATHBHBIX aKTOB, CIELyeT yKasath Ha oco0sle CpeicTBa,
HCIOMNE3YEMBIE B HEKOTOPhIX 00/MacTAX mpaBa IfaBHBEIM 06pasoM M obecrneyeHus
¢opManbHO# ONpeAeNeHHOCTH NpaBa — NPE3yMIOLMH H IOpUIHYeCKHe (DUKIHH.
M3BecTHbIE 0COOEHHOCTH MMEIOT CPEACTBA M3NOKEHHS BONH B HHIUBUAYaNBHBIX

aktax (11.37.7.).

Wpes o NpHHUMNHABHOM COOTBETCTBMHM CTATBH U HOPMBI JIa€T HYeTKoe
NPEACTaBNICHHE O IOPHAMIECKOH HOPME, NOKa3bIBAET Pa3sHOOGpasHe ee CofepIKaHus,

obnervaer aHanus 3aKOHOIOATEJILCTBA. 10

I3T0 OBCTOATENBCTBO HE YYHTHIBAIOT ABTODEI, KOTOPEIE YTBEDXHRIOT, 4YTO
HOpMa NpaBa W CTaTksl HOPMaTHBHOTO aKTa HE COBMNAfAIOT U YTO MHOTHME HOPMBI
pasnpobnensl Ha psax crated (11.24.2). OHu He 3amevaroT TOTO, YTO CTAaThA,
KOTOpEIE, TI0 HX MHEHHIO, COJIEPXKAT 4aCTh HOPMEI, HA CaMOM Jielle 3aKpPeILISIOT

CaMOCTOATENbHBIE HOPMATHBHEIE 0000LIeHH .
HCKOBOE 3ASBJIEHUE

Onpeneneﬂue HCKOBOro 3asaBneHue. CocTaplieHHe HCKOBOTO 3asABliecHHE
ABJISIETCA O4YE€HBb BaXHBIM 3Tanom IIPDH BEOEHUH HOEN B cyne. HCOﬁXO,E[PIMO OYECHb
TIIATENbHO NOAOHTH K BOIIPOCY COCTaB/IeHUA HCKOBOIO 3asBJICHHE. CocraBnenne

HCKOBOr0 3asABlI€HHEe B CYA ROMKHO OBITh B COOTBETCTBUH C HEﬁCTBymHIHM

“Nuronkus A.C. Teopertuyeckue npobaemot npasoTeopueckoii AeAtenbHocTH B CCCP, Astoped. auc. ... a.10.H. M.,
1972.-C. 20.
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3aKoHonaTensCTBOM Poccuiickoit ®enepauun. TpeGosanus k HCKOBOMY 3asBJIEHHIO

ykasansl B cT. 131 I'paxgancko-nporieccyanstoro Konexca P® (I'TIK PD).
HOKYMeHTBI K HCKOBOMY 3as1BJIEHHIO:

M oKyMeHTRI, KOTOpBIe Heo6X0aUMO NPUIOXKHUTH K HCKOBOMY 3asIBJIEHHIO IPH
flofia4e B CyM: KONUH; NOKYMEHT, MOATBEPXKAAIOIMH YIuiaTy roCyapCTBEHHOI
MOLUIAHEL, NOBEPEHHOCTE MIAH HHOHM JOKYMEHT, YNOCTOBEPSIOIMH MOJHOMOYMS
MPEACTABUTENS HCTUA; MOKYMEHTHI, MOATBEPIKAIOIIHE obcToarenscTBa, Ha
KOTOPBIX HMCTEU OCHOBLIBACT CBOM TpeGOBaHHA, KOMUH 3THUX JOKYMEHTOB JUIs
OTBETIHKOB M TPETHMX 1ML, €ClNH KOMNHH Y HHX OTCYTCTBYIOT;, TEKCT
OIMy6.MMKOBAHHOTO HOPMATHBHOIO NPaBOBONO aKTa B CllydJae €ro OCnapHBaHHA,
AOKa3aTe/IbCTBO, MOATBEPKAAIOILEe BEINONHEHHE O6A3aTENBHOrO 10 cynebHoro
lIopifika  YperynHpOBaHHS Croopa, ecAd  Takoit NOpANOK  NpeXycMOTpeH
enepanbHeiM 3aK0HOM MM AI0TOBOPOM; pacyeT B3bICKUBAEMOH WK OCrapHBaeMOi
ACHEXHOH CYMMBI, MONMMCAHHEIH HCTLOM, €ro NpEACTaBUTENEM, C KOMHAMH B

COOTBETCTBHH C KOJIHYECTBOM OTBETYHKOB K TPETBHX J'[PII.I.“

IlepBuuHoe o6pammenue knyuenTa B IOPHANYECKYIO KITMHHKY HaYHHAETCH C ero

coobuieHns o npobieme, KOTOpas NMpHBEIIa €ro 3a MOMOLIBIO K IOPHCTY.
Kianenry neobxognmo:

* PacCKasaTk O CBOEH CHTyalHH U npobneMe Tak, kak oH/OHA ee npeAcTaBaseT —

NPH3EIB O TOMOIIH;

* NONYYHTE HUHGOPMALMIO O IOPHIAMYECKHX ycnyrax W Kak OHM MOTYT MOMOYb

eMy/eii;

* IONYYHTHh OTBETHI HA CBOH BOIIPOCEI B OTHOLLEHHH TOro, HMeeT JIH OH/OHa npaeo

BOCTIO/IE30BATHCA TAKUMH YCiryraMi, H KakoBa faHHas npoieaypa.

IOpueTy-KkoHcynbTaHTY HeobxomuMO:

"IOpnp,nqecuan TeXHHKA! NPUPOAA, OCHOBHBIE NPUEMB!, 3HaYeHHe /Cocr. B.M. Bapanos. HumHuii Hosropog, 1999,
c.25
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* YAOCTOBEPHUTHCA, HMEET JIH KIIMEHT NpaBO Ha MOJIY4YEHHE YCIIYT,

® HH(i)OpMHpOBaTB KJIHEeHTa O TOM, KaKoro poja roMoilp ¥ B KaKOM obreMe MOXKET

OBITH OKa3aHa;
* TONY4HUTB TOYHYIO H MOJIHYI0 HHQOPMALHIO 0 NpodieMe KIHEHTa,

* COO6H.IHTB KITHEHTY ACIIOMHHTENBHYIO HH(i)OpMaHHIO 0 BO3MOXHEIX CpeICTBax

[IpaBOBOM 3alIHTEL;
* [IpU3BaTh KJIHEHTa NPHHATH aKTHBHOE YYacTHe B pa3pellleHHH ero/ee npobnemel.

TepMHH  «MHTEPBBIOHpOBaHHE KIHEHTa» MOMY4YHN  MeXAYHAPOMHOE
NpH3HAHKHE: IOPHUCTHl BCEro MUpa MoJA «MHTEPBBIOMPOBAHHEM KIHEHTa» MOHHMAIOT
cobecefioBaHKe C KIIHEHTOM C LENBIO NOJYYEHHs OT Hero HHGOpMauuu, uMeromeit
NpaBoBOe 3Ha4yeHHE. Llenb NpOBENEHHA WHTEPBBIO MBI yXe ONPENETHAM —
MONTyYeHHe OT KIHEHTa MH(opMalHW, HMellell NpaBoBoe 3HA4YEHHE, HA OCHOBE
KOTOpOH IOPHCT TPEMIOKHMT KIHEHTY BapHaHTBl MpaBOBOTO pa3pelleHHs

BO3HHUKIIKUX Npobnem.
KonkpeTnsie ymenus, HeofxoanMbie A1 NPOBEIEHHS HHTEPBbIO:
1. YMenne nposBHTL BHHMaHHeE K K/IHEHTY.

OHo BKNIOYAET BCe THINBI MOBENEHMA, BepOaNbHOro H HepepbanpHOro, KoTOpoe
NIO3BOJIAIET KIMEHTY HE€ HCIBITHIBATE YyBCTBA HENOBKOCTH, paccka3biBas O CBOeif

cuTyalud. Takoe rioBeieHHe BKIIOUAET ClIELYIOILEE:
1) Xopotuii 3puTensHEINA KOHTaKT.

2) Ilo3a, cBHAETENECTBYIOIIAA O BHUMAHHUH,

3) Ono6penne, nobysxparollee KNHEHTa TOBOPUTD.
4) 3anuck, MOMETKH B HEOGXOAMMEIX CITYYasx.

5) HaMepentoe Mosuanie.
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2. YMeHHe HANIPAaBHTL HHTEPBBLIO B HY)KHOE PYCJIO H 33]aBaTh BONPOCH]

KJIHEHTY.

I/ICHOJH:BYH TaKoe€ yYMEHHE, HOPHCT MOJXKET HarpaB/lATE KIIHEHTa Ha COOSH.IGHHB

HeoOXoAuMOii uHdopMaNH. DTO MOXKHO CAENATh CIEYIONHM 06pasom:

Pearupys Ha cywiecTBeHHYI0 HH(OPMALUIO U yAeNss MEHbIIE BHHMaHUS TOMY, YTO

HE OTHOCHTCH HEMOCPEACTBEHHO K JeNy.
TaKTHYHO NpepLIBas KIIMEHTa, 3a1aBas Hy)KHbIE BONPOCH! (OTKPBITHIE H 3aKPBITEIE).

3. Ymenmue NoKa3aTb, 4YTO0 BbI CJHeAHTE 3a MBICAAMH KJIHEHTA H

MOHHMAETE ero nepe:KHBaHH1.

B 3TOM cilyuae kIMEHT BHAMT, YTO IOPHCT CIYIUAET €ro, H YTO OH MOHHMAET ero
03a004€HHOCTE, IPOGNEMBI H YyBCTBA. DTOTO MOXHO JOGHTHCS, nepedpasupys WiH

CYMMHPYA 3aABJCHHSA KIIHEHTA.

4. YMeHHe 4eTKO (JOpMYyJHPOBATL CBOH MBICIAH, c006mas baxTe!, BhIpaxkan

CBO¢ MHEHHe H YYBCTRA,
YOpHCT NposBNAET 3T0 YMEHHE B ABYX CHTYaLHSAX:

OO6BACHSAA 3aKOHBI, OTpENENss HOPHAUYECKHE TEPMUHBI H XapaKTepH3ys pazHble

TMIYTH pa3pelleHus npobieMel.
Bripaxkas MHEHHS M YyBCTBa.
S. YMeHHe TOIKOBaThL CHTYAIHIO KJIHEHTA.

JT0  cnoxHOe  yMeHHe, mpencTaBimomiee  coGol  KOMOMHALMIO
0OCYXIaBIIMXCA BhIIE YMEHHMHl M HaBBIKOB, HanpuMep, YMEHHS MPOABIIATEH
BHMMaHHe, OTpakaTe MBICAIH H 4YYBCTBA, (POPMYJIMPOBATH MBICAH M BHIPAXKATh

YYBCTBA.
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Jransl IOPHAHY€CKOro HHTEPBLIO

IOpunnieckoe MHTEPBEIO HE MMEET XKeCTKOH CTPYKTYPEI, U IOPHCT AOJDKEH

HCHONB30BATh BBIIC/ICHHOE HA HETO BpEMs HAMITYULIHM 00pasoM.
1. IloaroToBKa K HHTEPBLIOHPOBAHHIO KJIHEHTA:

Tan NOAroTOBKH K cOOECeZ0BAHHUIO C KIHEHTOM HMEET CBOU 0COBEHHOCTH B
ACATENBHOCTH I0pHAHYECKOH KNHHUKH. CTyNeHTHI, HaXOAALINECS Ha JAeXYyPCTBE, HE
3HAIOT, KakMe rpaxilaHe M C KaKMMM BOMPOCaMM NPHAYT Ha npHeM. [lostoMy
NOAroToBKa K COGECENOBaHHIO B 3THX ClydasX COCTOMT B TOM, YTOBEI B 4achl
NpHeMa HaxOIHMThECA Ha CBoeM paboyem Mecte, H uTOGbl pabodyee MecTo GBLIO
OPraHW30BaHO HajnexawuM obpasoM: GBLT CTOM H CTYN, Ha KOTOpoM YHOGHO
CHAETH KIMEHTY, HMENUCh MMCBMEHHbIE TNPHHAIEKHOCTH JNIA BeJeHHs 3aluceii,
ClipaBOYHAad JUTEpaTypa, MOATOTOBNeHa NpaBoBas cHcTeMa. MHornma Ha mnpuem
ONHOBPEMEHHO SBIAETCA Cpasy 3-4 yenoBeka, O4€Hb BAXHO CPa3y PELIHTh BOHPOC:
MMEETCs JIH [OCTATO4HO BpeMeHH, 4To6kI nobecenoBaTh co BceMH rpaxaaHamu. U
CCIIH BPEMEHH UL 3TOTO HET, CNeHYeT MpPeANOXHTh IPaxkAaHaM 3alHCaThCA Ha
npueM B Apyroe yaoGHoe mns HuX BpeMs. Ha Taxux aexypcTax IPHCYTCTBYET
npenofaBatens HOpuanveckodl KIMHHKH, KOTOpEIM B oGO MOMEHT MOXET

MPHATH HA MIOMOLUb CTYAEHTAaM, OKa3aBILMUMCS B CNIOMKHOH CHTYALHH.
2. IlepBbIii KOHTAKT ¢ KJIHEHTOM:

KitoueBoe 3HaueHne BO BpeMs NpOBENEHMS MepPBOro HHTEepBBIOUPOBAHHS
HMECIOT B32HMOOTHOLIEHUS, Pa3BHBAIOIIHECS MEXIY KOHCY/ABTAaHTOM H KIHEHTOM.
Knuenr, He MMeloluii B MPOLLTOM ONEITA KOHTAKTOB C IOPHCTOM, OGBIMHO GOUTCs
MHTCPBBIONPOBAHUS, M 3Ta TPeBOra MOXET 3aTOPMO3HTH [IPOLECC OGIIEHHS ¢
KinHeHToM. KiTHEeHT, umeroluit onsT obIueHHs B MpOLIIOM C IOPHCTOM, MOXET

HMETL 3apaHee C(i)OpMHpOBaBH.IEeCS{ NpEeACTAaBI€EHHE O JAaHHBIX B3aHMOOTHOILICHUAX.
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HmenHo ¢ NnepBOro KOHTaKra CTYACHT-KOHCYNBTAHT ACJ/IXKEH HayaTh YCTaHaBJIHUBATh

AOJDKHBIE B3aHMOOTHOILEHUS ¢ KITHEHTOM. 12

CeobomHOe H3NONKEHHE KIHEHTOM CYTH cBoero oOpalieHus, Tex

obcTosaTenbCTB, KOTOphIE MOGYAUIM ero 00paTHTBCA 32 IOPHAHYECKOH TOMOLLBIO.

3aja4u JaHHOrO STana COCTOAT B MONyYeHUHU NEpBHYHOI HH(popMalKUu
HMEHHO H3 paccKasa KIIMEHTa O ero npobieMax, o caMoOM KITHEHTE W O TOM, 4YTO OH

OXXHOACT OT BCTPEYH C HPHUCTOM.

CpoGogHoe wu3noxeHHe CcOGHITHH  KIHEeHTOM NpPeAoCTaBsAeT HOPHCTY
IHHPOKYIO BO3MOXCHOCTE IMOJyMEeHHS pasHooOpasHoll uHdopMamMu 0 JMYHOCTH
ICIHEHTA, KOTOpas MOXET OKa3aThCA HEOOXOMMMOM [N BBHICTPAHBAaHHUS JIHHHH
NOBEACHHUA HMEHHO C 3THM 4eNloBEeKOM. Pacckas KmWeHTa NMOMOTaeT COCTABHMTE
TIEPBOE NMpPEACTaBIEHHE O TeX COOBITHAX, KOTOpPLIE MPUBENH YeOoBeKa K IOPHCTY, a

TaKOKE OLUECHHUTH PeaJIHCTHYHOCTD OXHJAaHHUI KJIIHEHTA OT BCTPEYH C OPHCTOM.

Pasnble moau BexyT cebs 10-pa3sHOMY, H3faras CoOBITHA, KOTOPbIE NIPHBETH
HX K 1opHcTy. OaHu 6yayT oueHb TAKOHHYHBIMH H Cpasy e 3asBAT, HallpUMEp, 4YTO
MM Heo0XoAWMa MOMOLUb B COCTABIEHHH MCKOBOTO 3asiBNEHMS B Cyn, H Aaxe
AOCTATOYHO 4ETKO CHOPMYJNHPYIOT MOBOMABI M OCHOBAHMS I obpamenns B cyx,
Jpyrne 6ymyr oveHe monpoGHO pacckasslBaTh O CBOMX NEPeXUBAHUAX, NMOYTH
HHYETO He coobIlas o dakTax, HMEIOUIHNX OPUAHYECKOe 3HAYEHUE. Ho, B nio6om
Clly4ae, NpOABNAA yBaWEHHE K KIMEHTY Kak K JIMYHOCTH, IODHCT JONKeH

BBICTyIIATh O6PaTHUBILErocs K HEMY YeNloBeKa.

BesycioBHo, topHCT fomkeH yMeTs ynpaBisaTs xonoM cBOOOAHOrO pacckasa,
BEAB 3TO MMEHHO OH BEHEeT MHTepBhI0. CYLIECTBYET HOCTATOYHOE KOJMYECTRO
MCUXOIOTHIECKHX NPHEMOB TAKOrO YIpPABJEHHS, O KOTOPBIX MBI Oynem roBopHTH
Aanee. OOHAKO IOPHCT He JOMKEH TOPONHTHCS 3a/aBaTh BOIIPOCEI, NIpephbIBas XOx

cBoGoaHoro pacckasa. B mpoTusHOM Cllyiae OH PHCKYeT HaBf3aTh KIHEHTY

12 " ..
Boiiko /1.M. TeopeTuueckme npobnemel 33KOHOAATENLHOW TexHMKK: TPoGAEMbI COBEPIEHCTBOBAHUA
COBpPeMEHHOrD 3aKOHOAaTenbcTea. M., 1997. c.31
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COBCTBEHHOE MpeicTaBIeHHe 06 HMEBLIUX MECTO COGBITHSX, YIYCTHT BO3MOXHOCTh
YIOBUTE KaKHe-TO HIOZHCEI B paccKa3e KIHEeHTa, KOTOpPEIE B JaNbHeHIIeM OKaXyTCs

qpe3Bani71H0 BaXKHBIMH LA J_(ena.”

Ilpy paboTe B (OpPHAWYECKOH KNMHHKE Y CTYAEHTOB, BeAyIIHX
HHTEPBBIOHPOBAHHE, Ha paccMaTpHBaeMOM JTane oOOBIYHO BO3HHKAET TaKas
CHTYalldsi: OHH BHHMAaTEeNbHO CIIyLIAlOT CBOErO KJIMEHTA, HO HE YMEIOT HaNpaBHTh
CBODOAHBIA pacckas B HyXHOE Pyclo. B ofHHX cilyuasX 3TO NPOMCXOAMT TOTOMY,
YTO CTYJEHTHI, Onacasce 00uneTs obpaTHBLIErocs K HUM 4el0BeKa, HE NPEPHIBAIOT
pacckasa. B Apyrux ciyyasx NpoJOJKHTENBHOE BHICAYIINBaHHE KIIMeHTA GhIBaeT
CBA3aHO C TeM, YTO CTYAEHTHl 3aTPYAHAIOTCA YCTAHOBMTH IIPABOBBIE ACMEKTHI
BO3HHKIIMX Y 4eoBeKa npobiieM, 31eck HM Clle[lyeT HauMHATh 3a0aBaTh KIHEHTaM
BOIpPOCEI, HE OMacasiCh NPH 3TOM BBIABHTH CBOIO HEJOCTATOYHYIO KOMIIETEHIHIO,
ITO MOTYT GBITh NpAMbIE BOMPOCH! O TOM, YTO KJIMEHT OXHIAET OT BCTPEYH C
topucToM, Hanpumep: «Kak Bel nosaraere, kakywo nomomp MBI MoxeM Bam
okazate?» wiH: «Ckaxure, moxaiyiicra, 3aueM Brl npulind Kk Ham? Yem Ml
moxxeM BaM nomoun?» OTBeTsl Ha 3TH BONpPOCE NOMOIYT BBISBHTb NpaBOBbIE
aCMEKTBI CHTYalUMH, 110 OBOAY KOTOPO# o6paTuics kiHeHT. MoXHO NpHGErHyTh B
3TOM cCilyHqae M K MOMOIIM Npenojasarens WiH Gonee ombiITHOro cryAeHta. He
CIICAYET CTHIAMTECA HEJOCTaTKa B NMPABOBBIX 3HAHUAX. KIIHEHT Beab ocBelOMIIEH O

TOM, 4TO OH OecenyeT CO CTy/IeHTOM.
3. Beisicnenne xapakTepa npo6aemsl, cTosiIleii mepex KAHeHTOM

B mnpakTHiKe O4YeHb pefKM TakMe ciydaH, KOTrZa CBOGOLHOTO pacckaza
OKa3bIBA€TCA HOCTATOYHO Ui BEIACHEHMS TPABOBBIX MpoBGNeM KIMeHTa W A
YACHEHHs BCEX MMEIOIIUX 3HAYEHHE Ajid JaHHOTO CIydas IOPHAHYECKH 3HAYMMBIX
dakToB. [To3TOMy B HHTEpBBIO B KauecTBe CaMOCTOSTENBHOTO 3Tama TIPHHSATO

BBILE/ATE TY €ro 4acTh, Koriaa YCTaHaBIHBAKOTCA IOpHAHYECKH 3HaYHUMBbIe Cl)aKTBI,

Bywakor A.A. O NOHATUM OPUAUIECKON TEXHUKW U B8 OCHOBHBIX Npobnemax. — M., Ceeppanosek, 1970.C.82.
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XapaKTepusylolue MpobNEeMEl KIHEHTa, NpPHYEM B HX XPOHONOTHYECKOH

Nocaea0BaTeIBHOCTH.

IToT 3tan pabotsl TpebGyer ot Iopucta Haubonblueif akTHBHOCTH. 3agaua
COCTOMT B TOM, 4YTOOBI MOCTAaBUThL Nepeli KIHEHTOM TakKHe BONIPOCEl U B TaKoH
(opme, KoTopbie 6yAyT crnocoBCTBOBATE Nojiy4eHHI0 Hawbonee mnoapobHOI u
ROCTOBEPHOH HHpopManuu. OTMETHM, YTO Ha 5Tale BBISBICHHS XapakTepa
NpaBoOBBIX NpofiieM KIHEHTA H YCTAHOBJIEHHS XPOHONOI'MH COOBITHI 3HAYUTENBHEIE
CIOXHOCTH BO3HHKAIOT Yy TeX IOPHCTOB, OCOGEHHO HAYMHAIOLIHX, KOTOpEIe
HCIBITBIBAIOT HEAOCTATOK B MPABOBBIX 3HAHHAX M MO3TOMY 3aTPYRHAIOTCA B
TIOCTAHOBKE KOHKPETHBIX BOMpocoB. Jlns mpeofonenus Takux 3aTpyAHEeHHEd
HCTIOJIL3YeTCA NPHUEM, CYTh KOTOPOrO COCTOHMT B TOM, YTO HA OCHOBE JaHHBIX,
TMONYHCHHBIX B X0ne CBOOOHOrO pacckasa, IOPHCT 3a[aeT TaKHe BOTIPOCHI, KOTOpEIE
MO3BOJITIOT €My COCTaBHTE CBA3HOE MOBECTBOBAHHE O NMPOHMCUIEAIIEM C KIMEHTOM
COOBITHH. DTO BOIIPOCK! O TOM, YTO TIPOH30LLIO C KIHEHTOM, KOT/Ia IPOH30L1IIO, KTO
OBUI Y4aCTHHKOM 3THX COOBITHIA, KakuM 00pa3oM, B Kakoji MocnenoBaTeNbHOCTH
PasBHBANNCE COOLITHS, KakHe MOCNENCTBHA OHM NOBIEKIH 3a coboit. Mns
COCTAaBNICHHA TAaKOrO NMOBECTBOBAHMA B XOHE MHTEPBBIO MOMHO JleNnarTb 3almHcH,
uToOB! H3GeXkaTh OWMOOK B YCTAHOBNEHHM XPOHONIOTHH COOBITHI, BBIYEpPUHMBATE
CXEMBI Wil NIPEJUIONHTH CHENAaTh 3TO CaMoMy KIIMEHTY H BMECTE C HHM HX
NpOaHanu3npoBaTh. COCTaBNEHHE TAKOrO MOBECTBOBAHMA B MHCHMEHHOM BUlE
TNIOMOXET HEONLITHOMY IOPHCTY NPH 06pAIEeHHH 38 MOMOLIBIO K Gojee OIBITHOMY
KOJUIere TOYHee BOCIPOM3BECTH MH(OPMALHIO, NOTYYeHHYI0 OT KIIMEHTa, Gojiee
TOJNKOBO OGBACHHUTB, MOYEMY Y HEro BOIKHKIH 3atpyaHeHus. Jlna crynenra
IOPURHYECKOH K/THHHKH IIpefACTaBieHue HHOOPMalLlMH, MONy4YeHHOH B Xome

HHTEPBBEIOHPOBAaHUS KJIHEHTa, B MHChMEHHOM BHAE ABJAETCA 00A3aTENBHBIM.

Ha oaroit cramun wunTepBbionpoBaHMs uenEIO CTY€HTa-KOHCY/bTaHTA
ABIACTCA  MMEHHO MONYYeHHe MpEACTABNEHHA CAMOTO KIHMEHTa O CBOS

cobcTBeHHO# npobneme Ge3 HaBs3bIBaHMS KIIUEHTY CTPYKTYPEI B3IVIAN0B IOPHCTA.
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4. 3aBepllleHHe HHTePBbLIOHPOBAHHSA, PE3IOMHPOBaHHE

CocraBneHne pesiome, T.e. OCHOBAHHOTO Ha HH(OPMauuH, MOMYyYEeHHOH B
Xolle cobeceoBaHNA OT KIHEHTA, NOAPOOHOI0, H3IOKEHHOTO B XPOHOJIOTHYECKOM
NIOCNEe/IOBATEe/IBHOCTH TEPECKa3a IOPHCTOM COOBITHI, COCTABIAION(MX NPABOBEIE
npobiieMbl KixeHTa. '*Takoe mnepeckasbiBaHMe HEOBXORMMO i YCTaHOBJIEHHUA
obpatHoii cBa3u ¢ kiuenToM. IOpHcT npu 3TOM Xak 6Bl eme pa3 HpoBepser,
NIPaBHABHO JIKk OH MOHAIN, B YeM HMEHHO COCTOST [IPaBOBbIe NPOOIEeMBl KIIHEHTa, He
JOMYyCTH S OH OIIMOKM B XPOHOJOrHH COOBITHI, HMEIUMX OpUAHYECKoe
3HayeHHe. CTy/IeHThl IOPHAHYECKHX KIHHHK JO/DKHBI 06paTHTh ocofoe BHHMaHHe
Ha BaXXHOCTb OTOrQ 3Tana HHTEPBBIOMPOBAHHA. 3aBepiias MHTEPBBIO, OHH
0043aTeIbHO JOJKHEI MOJYYHTh 0GpaTHYIO CBS3b C KJIHEHTOM, YIOCTOBEPUTHCH,
4TO MpaBHJIBHO MOHANM, ¢ 4YeM M 3auem oOpaljajics K HMM IpaxgaHHH. Yke
YNOMHHaNIaCh HEOOXOIMMOCTE B NHCBMEHHOM BHAE wH3Narath HH(OPMaUHIO,
NOTYYEHHYIO OT KJIHEHTOB B XoAe HHTepBBiO. HaubGonee ynoGuas dopma Takoro
M3JIOKEHUs W TpelcTaBiseT coboll pe3loMe NpPOBENEHHOrO HHTEPBBIO. B aTHX

LENAX 3aMONHAETCS perucTpaudoHHas ¢gopMa Ne2,

Bo-riepBriX, 3T0 MOXeT OBITh 3aBepllieHHe WHTEPBBIO KaK TAaKOBOTO, T.e.
IOPHCT TOJy4Y¥]l HeOOXOAMMYI0 HHQOpPMalMIO, YTOObI MPEMJIOKHTE KIHEHTY
BapHaHTHl MpaBOBOro paspelieHHs ero npobnem. IOpucT momken xora 6Bl B
TEYEHHE OHYEHb HEMpPOAOIDKHTENIBHOTO BpPEMEHH ellle pa3 IMpOaHaNH3MpOBATh
MOJYYeHHYI0 OT KiHeHTa HH¢opmauuio. IlocrmemHocTs, ¢ KOTOpOHl HOPHCTEI,
ocofeHHO HayWHAIOLINE, CTpeMAlIHECS  [IPOAEMOHCTPHPOBATE  CBOIO
COCTOATENBHOCTP M KOMIIETEHTHOCTb, HAYHHAIOT KOHCYJITHPOBaHHE, MOMKET
NPUBECTH K cepbe3HbIM olIHOkaM. ITocne mogsemeHus MTOroB cobeceoBaHHA B
BHLE pe3ioMe IOPHCTY, OCOOEHHO HauyMHAIOIEMY, LenecoobpasHO Ha3HAYHThH
KIHEHTY APYroe BpeMs JUIs KOHCYNbTHPOBaHMA. B 3ToM ciyuae oH wuMmeer

BO3MOXHOCTE €Il¢ pa3 OLEHHTH IIONYYECHHYHO an)opmaumo, eaie pas

“1opuanueckan Textura: BONPOCkI TEOPUN ¥ UCTOPUK. MATePUa/ibt MEMBYSOBCKOR HaYUHO-TEOPETHYRCKOI
koHdepeHumuu 17 viona 2005 roaa / Noa pea. A.W.flykosckoid. CN6., 2005.





@

31

NPOaHATH3HPOBaTh (PaKThl H HOPMBI NPaBa, a 3aTeEM MOATOTOBHTH OGCTOATENBHYIO

KOHCYJIBTAIHIO,

Eciti xe mepeHOCHT: BCTpedy HelieliecooOpa3’HO M IOPHCT YBEPEH B TOM,
KaKyl0 KOHCYNbTALHKO HaO0 JaTb, MOXHO YCTPOHTH HeOONBILOH mepepsis,
NONMPOCHB  KJIIMEHTa MOAOKAATh KaKoe-TO BpeMd, iubo HekoTopoe BpeMmA
nobecenoBaTe ¢ KIHEHTOM Ha OTBlIeYeHHBle TeMbl. OfHAKO U B 3TO BpeMs IOPHCT
HENPOH3BOJIEHO OyAeT aHaNH3UPOBATh [IOJMyUYeHHBIE UM (AKTHI U NPH 3TOM MOXET
00HapyxuTs npobensl M BOCIONHUTH HX, 33JaB KJIMEHTY JONONHHTENBHEIE

BOIIPOCHI.

Bo-BTopEIX, cobecenopanne ¢ KIHEHTOM MOXET ObITh 3aKOHYEHO B CBS3H C
TEM, 4TO KJIIMEHT He pacrofaraer Bceil HeoOxonumoit A ropucTa MHbOpMaLHeEi.
Ho 3T0 3HayMT, YTO MHTEPBBIO He 3aBepluaeTcs, a IpepsiBaeTcs. B 3TOM ciyuae
3aBepLIEHHe NEPBOH BCTPEYH NpeArojiaraeT He TOJNBKO YCTAHOBIEHHE MecTa W
BPEMEHH TMOCNEOYIOLIEro CBHJAAHMA, HO H pacnpedeieHde o6sa3aHHOCTelt Mo

BOCHOJIHEHHUIO HeAocTaloeit nHpopMaLuH.

B-TpeTpMX, fMOBOAOM K IpPEpHIBAHMIO HHTEPBHIO SABIAETCH HErOTOBHOCTD
IOPHCTa €ro MpoAoMKaTh. Peup HIeT O CNOMHBIX NPaBOBBIX CHTYALlMAX, KOTAa
IOPHCT HCIBITHIBAET 3aTPYAHEHHA M B YCTAHOBJIEHHH NPaBOBBIX NMpobieM KIHeHTa,
H B 3HaHWH NPaBOBBIX HOPM, PErYJIHPYIOLIHMX ONpeAeneHHbIe 00aCTH OTHOUIEHHIA.
W3 Takux cutyauuit ects ABa BhIXoAa. Eciiu 1opHCT yBepeH B TOM, UTO OH criocobeH
4yepe3 HEeNMpoAODKHTENBHOE BpeMsf JO/MKHBIM 00pasoM MOArOTOBHUTHCH, OH
NpeanaraeT NepeHecTd BCTpevy Ha APYroe BpeMs, IOTOMY 4YTO HEAOCTATOYHO FOTOB
JNA NpofoIKeHHA cobecenoBannsa. B aToM ciydyae KIMEHT BOJIEH COTNacHThCS Ha
Apyryilo BCTpewy HiM BrIOpate Apyroro topucta. Eciu xe y ropucra Takoi
YBEPEHHOCTH HET, OH JOJDKEH YECTHO NpPH3HATECA KIJIHEHTY, YTO HEHOCTATOUHO
MOArOTOBJIEH K Jaye KOHCY/BTALMH, H IIOCOBETOBATh €My OBpaTHTBCA K ApyroMy

CMELIHANHCTY.
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B mofoM cnydae B  KOHUE MHTEpPBBIOMDOBAaHHA  HEoBXOAUMO
NPOHH(OPMHPOBATH KIIMEHTA O TOM, YTO GYET MPOUCXOMHTE MOCHIE 3TOTO, ¥ KOrAa
3T0 GyAeT UMeTh MecTo. MoXHO 06paTHTECs ¢ MPockBoit K KIMEHTY NPeNoCTaBUTh
OANBHEALIYI0  JOKYMEHTalHI0 K  omnpemeneHHodl  gate.  HeoBxomumo
NPOHH(OPMUPOBATh KJTHEHTa O Jare nocnenyoineii Berpeun. CobeceoBaHKe ¢

KIIMEHTOM MOIKET 3aKaHYUBATHCH MO Pa3HEBIM IIpHYKHAaM.

HPPI OKa3aHHH KOHC)(JIBT&L[I/IOHHOﬁ IIOMOIIK KJTHEHTaM IOPHCTh! [IPHMEHAIOT

3aKOH K (PaKTHIECKHM 0GCTOATEILCTBAM KOHKPETHOTO JeNa.
®AKTEHI + 3AKOH = PE3VJILTAT

Haubonee BaKHbIM KOMIIOHEHTOM HAHHOrO ypaBHeHHs fBif0Tcd OAKTDIL.
3AKOHbI ony6nuKoBaHbsl B KHHUrax, CreLMalbHBIX H3JaHUAX, HX MOYXKHO HaliTH B
NPABOBRIX CHUCTEMAaX, OHH JOCTYMHBl KaX[AOMY, KTO OONaflaeT AOCTAaTOYHOMN

[OArOTOBKOH, YTOOBI HX TTOHATE.

OAKTEHI u3BecTHs! BameMy kiveHTy. Bepcus dakTHaeckux ofCTOSTENbCT
A B M3JIOKCHHH KNHEHTa ABnAeTc YHukanbsHoit. Bei JIOJDKHBI Bnutate DTU
axTel OT Bawero knueHTa. YTo65! PEIIMTE TOT MM MHOI IOpUAHYECKHH BOIIpoC B
COOTBETCTBHH C 3aKOHOM H (aKkTHYeCKMMH OGCTOSTENECTBAMH, BBl OBS3aHEBI
BBUICHHTB BCe (aKTH4YecKHe oGCTOsTENsCTRA Aefia BO Beeil BO3MOXKHOM MOMHOTE H

TOYHOCTH. 13

VHnTepBhionpoBatie — 310 Gecenia MeXIy ABYMs JIOALMH, OFHH M3 KOTOPBIX

—— paccKasvyHk, a Apyroil — cnymareinb,
Baur k1ueHT — pacckasyHK, a Bbl — CITyLIATENb.

PACCKA3 + YMEHUE CJIVIIIATH = IOHUMAHUWE

Kepumos . A. 3aHOHOAaTeNLHaA TeXHUKE: HayuHO-MeToa, U y4. nocobue. - M., 2000. -C. 7.
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Ecnu YE€JIOBEK, C KOTOPBIM BEI IIPOBOOUTE COGCCE,I[OB&HHC, YYBCTBYET, UTO BbI
€ro HE CyllaeTe, OH He pacCKaXeT BaM TO, YTO Bac HHTEPECYET. Kpome TOro, €ClIH

BBl HE CJIYILIAETE, BBl HE CMOXKETE €ro NMOHATE.

YMenue cnywarte — penkuil HaBblK. BONBIUMHCTBO MofEll He yMeIOT

caywarhk Apyrux. Ho yMeHu1o cnymats MOXHO Hay4HMThCS.
Bo-nepBbiX, cilegyeT NOHHMATh AHHAMHKY AHAJIOTa MEXAY MHOIBMH.

Bo-BTopBIX, 06Nafas TeopeTHYECKHM IMOHUMAaHHEM XO4a cobeceoBaHus, BB
Oynere y4yuThCA Ha OfBITE npoBeseHus cobecelOBaHHHA, 3afaBasd BOMNPOCE K

OTBEe4YaTh Ha HHX.
AJBTEPHATUBHBIE CHOCOBHBI PA3PEIIIEHHS CIIOPOB

VicTopHyecKH CIOXHIIMCh TPH OCHOBHBIX NOJXOAA K PaspelleHHIO CIOPOB H

KOH(l)JIPIKTOBZ C NNIO3HLIHH CHJIBI, C TO3UIIHH INpaBa ¥ ¢ MO3HIHHA HHTEPECOB.

CyTb nonxona c MO3KIMK CHIIEI COCTOHT B TOM, YTO OfHA (HJIH HECKOISKO)
CTOpPOH TIOJABNAETCA 334 CYeT IepeBeca JPYrod B cHJe. DTO MOXET OBITE
(u3Myeckas cuNla, YHCIEHHOE MM TEXHHYECKOE IIPEBOCXOACTBO, MEHBIH MIIH
menopoit cratyc u T.A. Takolf mopxon Aaer GbicTpoe pewieHHe MpobieMs! u

ofecneynBaet JAOCTHXEHHE pe3ynb'ra'ra'6.
an 5TOM NOLOXOH C MO3UIIMH CHALILL
— HapylacT OTHOLICHHUA H MOPMKIAET JKEeJIaHHE OTOMCTHTD;

— TpebyeT MHOTO pecypcoB B MOXET NPHBECTH K HX HCTOIEHHIO; B ClIydae

M3MeHEHHA Gananca CHIl — K IIPOHTPHIIIY;

— TMPOBOLHUPYET NpPHUMEHEHHE HETYMAaHHBIX, a MOPOM W HEYECTHHIX, CIOcoOORB

60pB0EI;

“"fOpu,n,uqecuaa TEXHWUKA: NPUPOAA, OCHOBHLIE NPUEMbI, 3Ha4YeHne /CocT, B.M. BapaHoB. HumHuii Hoeropog, 1999.
€.25
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~— TPHEMJIEM B 3KCTPEMANIBHBIX [0 ONAcHOCTH HIH CPOYHOCTH CHUTYalHsiX, IIpH
HE3(eKTHBHOCTH APYrHX MOAXOHOB, MPH BHICOKOH 3HAYHMOCTH pe3ynwTata u

HE3HAYHMOCTH OTHOIIEHUH.

Bropoii nomxon k paspemeHHio cropos — ¢ MO3WIMH npaBa. 3TO MOXeT
OBITE MpUMEHEHHE 3aKOHa B Cyfle, apbuTpaxe Win TPETEHCKOM cyje, Kakux-nubo
HHCTPYKUHH, HOPMaTHBOB, mpaBuil. KpoMe TOro, STOT MOmXoq MOXeT BK/IIOYATE B
ce0s ¥ OKasaHME JaBNeHHA, HCIIONb3ys NPOLEAYPY MCHONHHTENBHOTO
MPOU3BOACTBA, TPaAMLHH AENOBOro o6opoTa, NMpoeCCHOHANBHHIE H 3THUECKHE

CTaHAAPTEI.
[Moaxon ¢ mo3uumu npasa:
— obecne4nBaeT paBeHCTBO CTOPOH NEpel 3aKOHOM;

—  bBosee ClipaBeANMUB U NpencKasyem, OCHOBAH Ha panuOHaANIBHBIX

JAOTOBOPEHHOCTAX;

~— MOXeT OEITb HCNOJNB3CBAaH, €CiH CIIOpHas CHTyallMd SBHO IIOANAfacT ()i

TOPHAMECKHE HOPMEI, a APYTHE CIIOCOOE! ee paspeleH s Hes(hheKTUBHEL,

— MOJKET C03JaBarTh CCPbE3HEBIE HpOGJIeMI:I B CHTYallUAX, KOrja Bajy<HO COXpaHHUThH

IOBPEIe OTHOMIEH!A, KOT/A HET YeTKHX IOpHAHYECKHX HOpM # cyne6HOI npakTHKH.

CynebHoe pa3GupaTenscTBO H3HAYANBHO npeamnojiaraeT HPOTHBOCTOSHUE
CTOPOH M 4acTo elle OOMBIIE HAPYWIAET OTHOLIEHHS MeXAYy HHMH. Hepenko
BHIHECCHHE CYAeOHOro pelleHHs He O03HAYaeT MAeHCTBUTENBHOIO paspenieHus
KOH(IHKTa, & HANpPOTHB, MOXET CIPOBOLIMPOBAaThL €ro 3ckanauuio. ' 'He Tombko
NMponrpasiiad, HO ¥ BEIMTPaBIllast CTOPOHA GEIBAeT HE YAOBNETBOpEHa JOCTHTHYTBIM

PE3YyARTATOM.

TpeTuii nofXox Kk paspelleHHIO KOH(IHKTOB — ¢ NO3MLUK HHTepecoB. Jlna

TOTO YTOOBI PA3PEIUUTh CIIOP, CTOPOHB! CTAPAIOTCS OTNpeAeNUTh, YTO H HOCIYXKHIIO

"Nonennna C. B. 3axoHoTBOpYecTBO B Poccuiickoii ®epepaunu. M.: Hopma, 2006,
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OCHOBaHHEM Ajisi BOSHUKHOBEHHS CIOpa H, IO BO3MOXHOCTH, YAOBICTBOPHTE TEC

HHTEPECH], KOTOpEIe OBLTH yUIEMIIEHE,

Hanbonee pacnpocTpaHeHHBle CcrOcoOE! pa3pellieHHs CHOPOB ¢ HO3HIMH

HHTEPECOB — 3TO [1€PErOBOPEI M NMOCPEIHUYECTBO (MeaHALIHA).
INomxon ¢ NO3KIH HHTEPECOB:

OPHEHTHPOBAH CKOPEE HA KATErOpHaNbHYH) MOCHUIKY, YTO HMEHHO KaKaas M3
CTOPOH NOHHMMAET MOJ CIIPABENAHBOCTHIO, YeM MPAMO Ha IOPHIAMYECKHE 3aKOHEI,

NpeleJeHThl H IpaBKia.

" MO3BOJIAET UCIOIB30BaTh Pa3HbIe CTHIIH BeJIeHUs N1eperoBOpoB: MO0 eperoBopsl
Ha ypoBHe mno3uUMi (MO3MLHMOHHBIA TOPr) C HCNONB30BaHHEM CTPATErHs
«BBIMTPHII—IIPOUIPEILI», KOO0 §NeperoBopsl Ha YPOBHE MPUHLUMNHAILHEIX
MHTEPECOB (MHTErpaTHBHBIE IIEPETOBOPBI) C  HCIOJNB30OBAHHEM CTPATErHH

«BbIHTPBII—BBINTPBII,

obneryaer paspelIeHHE criopa MEXAy CTOpPpOHAaMH Ha OCHOBE MEPEroBOPOB C

y4acTHeM HenpeRybexaeHHOro, HeHTPaNbHOro NOCpeAHKKa (MeaHaTopa);

- oDecrneynBaeT AOCTHIKEHHE CTOPOHAMH CIIOpa B3aHMOIIPHEMNIEMOr0O COrnaileHus,
NIOMOracT COXpaHHTB HJIH BOCCTAHOBHTH OTHOILLEHHUS, KOTOPBIC ﬁy,lIYT HIH TOJIHBI

OBITE poHOIKEHBI B Oy yLIEM.
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3aK/II0UeHHE

1. FOpuaudeckas TeXHHKa — 3TO COBOKYITHOCTE TPaBHJl, IPHEMOB H
cretu(pUIecKX cpeicTB MOATOTOBKH, OQOpPMIeHH s, TyONHKaLMH U
CHCTEeMAaTH3allHH HOPMaTHBHBIX MPAaBOBBIX aKTOB H WHEIX IOPUAMYECKHX

JOKYMEHTOB.

2. IIpnemel ropuanyeckoii TEXHUKH - 3TO IPUEMB], OTHOCAIIHECS K CO3NAHHIO
TEKCTa [IPABOBOCO aKTa B LIEJIOM H €ro CTPYKTYpe, U IIpHEeMBl, HaflpaBJIeHHEBIE Ha

topmynHpoBaHHEe HEMOCPEACTBEHHO HOPM MpaBa.

3. CpezcTBa IOpHANYECKOI TEXHUKH MOTYT GBITh popManbHO-

anHﬁ)ITHBHBIMH, JIOTHYECKHMH, A3BIKOBEIMH H CHELHANEHO-IOPHIHYECKHMH.

4, Llens ropuanveckod TEXHUKH — 3TO H3JI0XKEHHE aKTa-BOJICH3IbABIEHHS B
aKTe-AOKyMEHTE, I Yero HeoOX0AUMO pellleHHe CIeNYIOMUX 3aiay: obecnedyeHus
SICHOCTH M JOCTYITHOCTH f3BIKa aKTa, AOCTHXXEHHE €r0 JIOTHUEcKo
HeNnpoTHBOPEYMBOCTH H NpefoTBpanieHue npobenos U komnuuil. OCHOBHOM
3afavyeid FOpHAHYECKON TEXHHKH ABNIAETCA 3a/1a4a obecrevyeHs OQHO3HAUHOro U
aJIleKBaTHOr0 rPaMMAaTHYECKOTO TOJIKOBAaHHA BHOBb CO34aBaeMOr0 IPaBOBOTO aKTa B

LICJTOM,

5. [na toro, 9To6b! OKa3BIBATH IOPHAMYECKYIO TOMOLIB , HYKHO 3HAThH
OTnpejeneHHbIe MOPANOK OKa3aHHs [IOMOLIH, (aKTOpsl BIHAIOIIHE HA OKa3aHHe
ITOMOILLH , & TaK )K€ 3HATh LIHPOKHi aCIeKT BUIOB IIOMOLIH H UX HMETh

KBAIH(QUKAHIO M OOLIHPHEIE 3HAHUS B JAHHOH cepe
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BBenenue
I'paxxnanckoe mpaBo - 3TO CHUCTEMAa HOPM IIpaBa, PEryIUpyroIIas

OOIIIECTBEHHBIE OTHOILIEHUS B 00JIaCTH TPaXKIaHCKOTO 000poTa.

CBoit BbIOOp TeMbI KypcOBOW pabOTHI 1 MOTY OOBSICHUTH TE€M, YTO B CBOECH
Oynymei mnpodeccur OPHUCTa-KOHCYJIbTAaHTA MHE TMPUJIETCS CTAJIKUBATHCS B
OCHOBHOM CO cleikamMu. Xouy Oojee MOAPOOHO H3YyYUTh 3Ty TEMY, OBIThH
IPaMOTHBIM CIEIUATMCTOM B CBOEH npodeccun, B OyAyieM, JOHECTH 10 TpaXKiaaH
3HaHWE 3aKOHA.

[TocpeacTBOM  CHENOK  OCYIIECTBISIETCS ~ HOPMATHUBHBIM  MPOILIECC
MMYILIECTBEHHBIX OTHOLIEHUM B OOILECTBE: TpakJaHE IMOJIb3YIOTCS YyCIyraMu
OPEeanpUsITHA OBITOBOTO OOCTYXKMBaHHUS, PO3HHUYHOM TOPTOBIH, TPAHCIIOPTA,
CBSI3U, PACTIOPSIKAIOTCS MIPUHAJIEKALUM UM UMYIIIECTBOM.

Paznuunble opraHu3anMyu BCTYNAalOT BO B3aMMOOTHOLICHMSI, CBS3aHHBIE C
MIOCTaBKOW  TOBApOB, CTPOUTEIHCTBOM, TIEPEBO3KOW TPYy30B, 3aKylKaMHU
HEOOXOJMMBIX MaTepuanoB U T.N. ['paxkaaHe W IOpUAMYECKHE JIMIA COBEPILIAIOT
IpU ATOM camble pa3HOOOpa3HbIe JACHCTBHS, B pe3yjbTaTe KOTOPBHIX BO3HHKAIOT,
U3MEHSIOTCS U TIPEKPAIIAIOTCS TIpaBa U 00S3aHHOCTH.

Crnenka ABisieTCS OJTHOW M3 CTapeMIMX KaTeropuil B HAyKe I'PaKJaHCKOTO
npaBa. [losBiieHne cIeNoK CBSA3aHO C Pa3BUTHEM OTHOIICHUN MEXAY JIOJbMH, a
3aKpeIJIeHUE OTIENbHBIX IMOJIOKEHUN O CHEJKax HalUIO CBOE OTPaKEHUE YXKE B
JPEBHEPUMCKOM TIpaBe.

Cnenka mopokaaeT mpaBa M OO0S3aHHOCTH TPU YCJIOBHH COOIOACHHMS
Tpebyemoit ¢opmebl. [lox dopmolt crenku ciaeayeT MOHUMATh CIOCO0 (uKcaiu
BOJICU3BSBIICHUSI YJaCTHUKOB JaHHOW caenku. [lopokx Qopmbel crmenku - 310 ee
HECOOII0/ICHHE.

JloroBOp MOKET OBITh 3aKJIIOYEH B JH000M (hopme, MpeayCMOTPEHHOM ISt
COBEPIIICHHS CICJIOK, €CJIM 3aKOHOM JIJIsl JOTOBOPOB JJAHHOTO BHJIA HE YCTAaHOBIICHA
onpeneneHHas gopma. CreqoBaTenbHO, MPHU PEIICHUH BOMpPOCca O HEOOXOAMMOM

dbopme n0roBopa MHPUOPUTETHOE 3HAYEHHE HMMEIOT CIEelUalbHble TpeOOBaHUS,
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colepkaliuecss B MpaBwiax o (opme ONpeleseHHbIX BHJAOB JOTOBOPOB.
CootBeTcTBYIOIIME TPEOOBAHUS MOTYT OBITH IPETYCMOTPEHBI TOIBKO 3aKOHOM.

Cnenkd MOTyT COBEpIIATbCS YCTHO (B CJOBeCHOM opme), myTeM
OCYIIECTBJICHUSI KOHKJIOJICHTHBIX JCHCTBUN, MomdaHus (Oe3neicTBusi), B
NUCHhMEHHOU (popme (IIPOCTOi MM HOTapUaATbHOM ), COOTBETCTBEHHO, BBIJICISIIOTCS
Y Pa3HOBUIHOCTU HECOOIIIOACHUS (POPMBI CHIECIIKH.

CoBepuieHNE KOHKIIIOJIEHTHBIX JCHCTBUU SIBJISIETCS OCOOBIM IPOSBICHHEM
YCTHOTO BOJIEU3bSABJICHUS JIMI], HAIPABIICHHOTO HA YCTAHOBJIEHUE, U3MEHEHUE WIIN
MPEKPAILCHUE MPABOOTHOILLICHUMN.

[IpakTyeckoe 3HaUYeHHE MpOOIEMa MOJYAHUS MMEET TOCKOJIbKY B
OTIICIBHBIX CIIy4asXx «0€3MOJIBUE» CYOBbEKTa BIEYET T€ WM HHBIC IMPaBOBBIC
nociaeAacTBus. llpm  STOM  3HaueHHWEe NPAaBOBOM KATETOPUHM  «MOJIYAHHE
KApJIUMHAIBHO MPOTUBOIIOJIOXKHO OOBIJEHHBIM MPEACTABICHUSIM O HEM, T.€.
MOHMMAHUIO MOJTYaHUS KaK «3HaKa COrJIacus».

AKTyaJbHOCTb TEMBI JAHHON KypCOBOW pabOThI B TOM, UTO CPEIX BOIIPOCOB,
CBSI3aHHBIX ¢ O(DOPMIICHHEM TPAKIAHCKO-TIPABOBBIX IOTOBOPOB, BAXKHOE 3HAYCHUE
UMEIOT MPO0JIeMbl KBATM(PUKAIINU PA3IAYHBIX (DOPM CHENIOK, MTPUOOPETAIONUX BCE
0oJiee MHUPOKOE PACTIPOCTPAHEHUE B COBPEMEHHOM T'paXAaHCKOM 000pOTe.

[lonsturo, BumaMm, ¢opMaM CIEJIOK TMOCBSIIEHO HeMalo  padoT
JIOPEBOJIIOLIMOHHBIX, COBETCKHUX, COBPEMEHHBIX OTEUECTBEHHBIX U 3apyOe’KHBIX
aBTOPOB. Pa3nmuuHble acMEKThl TAKOTO TOHSATHS KakK (POPMBI CHEIOK H3Yy4asH
pasnuuHbie ucciaeaoatenu, kak J[.A. Konbacun, B.®. Yurup, M.W. bparuackuii,
A.M. Dpnenesckuii, B.A. benos, A.W. I'yes, JI.A. Konbacun u ap.

Ilens KypcoBO# pabOTHI COCTOMT B TOM, YTOOBI M3YYUTh (POPMY CIEIOK H
MOCJIEJICTBUSI €€ HE COOJIIO/ICHUS.

3ajgaun KypCcoBOM pabOTHI:

‘U3YYUTh MOHATHE (POPMBI CIICTIKH;

‘pacCMOTPETH AIIEKTPOHHYIO GOPMY CIEINKH;

‘paccMOTpETh XapaKTEPUCTUKY DIIEKTPOHHON (POPMBI CIENKH;

"U3YUUTDH IMOCIICACTBUSA HGCO6JIIOI[€HI/I$I (I)OprI CACIIKH,





‘U3Y4YUTb TOCJTIEICTBUS HECOOIOACHUSI TOCYIApCTBEHHON perucTpanuu
CHIEJIKHU.

OOBEKTOM UCCIIEOBAHUS SABIIAETCS CACIKH.

[IpeameT —31eKTpOHHAS opMa CHAENOK.

MertonaMu Mccie10BaHUsA, KOTOpbIE MCIOJB30BAINCH B JAaHHOW pabore,
SBISUICh CHCTEMHBIH, CpPaBHUTENbHBIH aHaIM3 M JUAICKTUYECKUA METOH
UCCIIEI0BAHMSL.

B cooTBercTBUM € LENbI0 M 3a7auaMu Obula C(OpMHUpPOBaHA CIEAyIOLIas
CTPYKTypa KypcoBoi padoTsl. KypcoBast pabota cocToUT U3 BBEIEHUS, JBYX IJIaB,

YCTBIPEX Ppa3aACI0B, 3aKIOYCHNA 1 CIIMCKA UCIIOJIb3YECMbIX NCTOYHHUKOB.





I'JIABA 1.IIOHATHE CAEJKHW U 9JIEKTPOHHAS CAEJIKA
1.1. TlousiTHe ceJKU U (POPMBI CAETKH
Crenka - 0JTHO M3 OCHOBHBIX TIOHATHI IPaKIaHCKOTO 3aKOHOIaTeIhLCTBA

J1000T0 TOCYnapCTBa.

Crenkamu MpU3HAKOTCS ACHCTBUS, HAIIPaBJICHHbIE HA YCTAHOBIICHUE,
M3MEHEHHUE WK MpEeKpalieHre rpakIaHCcKuX npas u obsizanHocteit (1. 154 T'K).
Crenku JOJKHBI UMETh ONIPENEIEHHYIO LEb, KOTOPask yCTAHABIUBAET
rpaXkAaHCKHE MpaBa Wik 00A3aHHOCTH, U3MEHEHHUE TaKUX MPaB U 00S3aHHOCTEMH,
A100 UX IMpeKpalieHHe.

Crenka, KaK IpaBUJI0, COBEPIIAETCS AKTUBHBIM ITOBEICHUEM YYACTHUKOB
CZEJIKY UJIY COTJIAIIEHUEM CTOPOH, HO B CIIy4asxX, CIIELIMAIIBHO OrOBOPEHHBIX
3aKOHOAATENBCTBOM, CAEIKA MOYKET COBEPIIATHCS U NACCUBHBIM NIOBEICHUEM,
KOT/JIa JINIIO MOJTYUT, a 3aKOH CBA3BIBACT C MOTYAHUEM FOPUIHYECKUE
nocuencteus. (YUTUP c. 447)

IOpunnueckue neicTBus iy, KOTOPHIE HE COOTBETCTBYIOT AEHCTBYIOIIEMY
3aKOHO/ATEIbCTBY, XOTS IO BHELUIHUM MPU3HAKAM 3TH JIEUCTBUS MOTYT OBIThH
IIPUHATHI 3a CHEJIKY, HE MOTYT SIBJIATHCS CACJIKOM, T.K. HE ITIOPOKIAIOT IPABOBBIX
YKEJTAEMBIX MOCIIEICTBUM. B 3aKOHE Takue NerCTBUS UMEHYIOTCS
HEJICHCTBUTEIBHBIMU CIAEIKaMU. B pse ciydaeB OHU MOTYT ITOBJI€YD TSKEIIbIE
MOCJIECTBUS 1Sl X y4acTHUKOB (§ 2 riaBel 9 noapasnena 4 pazaena [ ['K).

He aBnsrorcs caenkaMu U Ipyrue HE3aKOHHBIE IEMCTBUS, HAIIPUMED
JNEUCTBHUS, MPUUMHSIOIIME BPEA UMYLIECTBY JAPYTUX JIHIL (IPUUMHEHUE BPEAQ),
HEHUCITOJIHEHHE 0053aTeNbCTB U T.11. Takxke He SBISI0TCS CIEIKaMU aKThl OPTraHOB
rOCYJapCTBEHHOTI'O YIPABJIEHUS, ITOPOKAAIOIINE IIPABOBBIE TIOCIIEICTBUSA,
HaIlpyuMep PELIEHNE MECTHOTO UCITOJTHUTENBHOTO U PACIIOPSIAUTENIBHOTO OpraHa o
MPUHATHY T'PAXKIAHMHA HA YYET HYKAAIOLWUXCS B YIYUILICHUH )KUIUIIHBIX
YCIIOBUH.

Crenka uMeeT LeJICeHANPaBICHHOCTh CO3/1aTh FOPUINYECKNE MMOCIENCTBHUS,
YeM U OTJIIMYAETCA OT APYIUX AKTOB ITOBEIECHMS - IIOCTYIIKOB, KOTOPBIE

HCTIOCPCACTBCHHO HAITPABJICHBI HA JOCTHKCHNUC NHOI'O, HC FOPUIUICCKOTO





pe3yJibTara, OJHAKO, B CHIIy IPEANMCAHNS 3aKOHA, BEAYT TaAKKE K
BO3HUKHOBEHUIO, U3MEHEHUIO WJIN MPEKPAICHHUIO TPAXKJAHCKUX MPAB U
00s13aHHOCTEH.

be3pneiicTBue (IBISAACH OAHUM U3 OCHOBaHUH, HAPUMED, IOPUANYECKOM
OTBETCTBEHHOCTH ) HE MOKET CIIY’KUTh OCHOBAaHUEM COBEPIICHHUSI CACIKHU. B TO ke
BpeMs CIIEIKaMU MOTYT ObITh HE JII00bIE, a TOJBKO MPaBOMEPHbBIE ACHCTBUA. DTUM
OHU OTJIMYAIOTCA OT KOPUANYECKUX JEITUKTOB, T.€. HEIPABOMEPHBIX JIecTBUM. B
CHJIy 4eT0 3aKOHOM Pa3InvaeT 00513aTeIbCTBA, BOZHUKIIINE U3 CCIIOK
(IOroBOPOB), U HEJIOTOBOPHBIE 00s3aTENHCTBA (HAPUMED, U3 TPUUUHEHUS BPEa,
13 HeocHoBaTeabHOro odoramenus). (I'YEB c. 195)

Crernka - 3TO Takoe JIEUCTBHE, KOTOPOE HE MPOCTO HAIIPABIICHO Ha
JIOCTUKEHUE TPakAaHCKO-TPABOBBIX MOCJIEACTBUM, HO U KOTOPOE HEM30EKHO
MOPOKAAET UMEHHO T€ CaMbI€ MOCIIECICTBUS, HA KOTOPBIE OHA HAIIPaBJICHA.
BoabIMHCTBO YUEHBIX YITYCKAIOT U3 BUIY 3TOT OUYEBHUIHBIN (haKT, BEPOSTHO -
BCJICICTBHE MTPOMYCKA B 3aKOHOIATEIILHOM OIPEICIICHUN CIICJIKY YKa3aHUs Ha €€
MIPaBOMEPHOCTD, @ MOKET OBITh - U3-32 HE BCETJIa BEPHOTO YNOTPeOIECHUs CI0Ba
«CHENKa» B 3aKOHOJATENICTBE. B pe3ynbraTe onpeneeHue CAeiIKu OKa3blBaeTCs
BHYTPEHHE MPOTUBOPEUYUBBIM. Benb eciu yisi CENKU MPUHIIMITAAIIEH TOJIBKO
MOMEHT HaMNpPaBJICHHOCTH Ha JOCTHKEHHUE IOPUANIECKOT0 2P deKTa, HO HE UMEET
3HAYEHHE PEATbHOE €ro JOCTUKEHUE, TO TOTIa B YUCJIO CAEIOK JOIKHBI BXOIUTh
Y HUYTOXKHBIE CAEIKH. HO HUUTOXKHBIE CIEIIKA OTHOCITCS 3aKOHOAATEIBbCTBOM K
YHCIIy HENPABOMEPHBIX JICUCTBHM, B TO BPEMS, KaK CIEJKA - IECTBUE
MIPaBOMEPHOE.

HemnpaBomepHbIe e TeUCTBUS HE MOTYT ObITh Pa3HOBUIHOCTHIO
MPaBOMEPHBIX. MBI IPUILLIIU K TPOTUBOPEUHNIO, CBUAETEIBCTBYIOIIEMY O TOM, YTO
Hallle MIEPBOHAYAIBHOE MPEJI0KEHUE O HE3HAUMMOCTH JIJI CHICNIKU €€ peabHOIo
ropuandeckoro 3¢ dekra 6buto HenpaBwibHBIM. (BEJIOB c. 153).

[IpaBoMepHOCTD MOBEIEHUS KaK HEOOXOAMMOE KaueCTBO CIEJIKU BOBCE HE
TpeOyeT, 9TOOBI BCE BUJIBI CACIIOK OBLTH MPSIMO MPETyCMOTPEHBI 3aKOHOM,

HAIPOTUB, BIOJHE BO3MOXHBI CJIEIKH, 3aKOHOM HE TIPETyCMOTPEHHBIE; TpeOyeTCs





JIUIITb, YTOOBI OHU HE TPOTUBOPEUMUIIN 3aKOHY, HE HApYIIAJX €ro 3alpeToB.
Crenku mopoxaaroT rpaxaaHCKUE MpaBa U 00sI3aHHOCTH Y TOTO, KTO UX
coBepiaeT. [1o aToMy mpu3HaKy OHM OTJIMYAIOTCSI OT 3IMUHUCTPATUBHBIX aKTOB,
T.€. ICUCTBUM KOMIIETEHTHBIX ITOCYJapPCTBEHHBIX OPTaHOB, KOTOPHIE MOTYT
MOPOXKIATh TPaKIAHCKHUE TIPaBa M 00S3aHHOCTH IS JIUII, TIOJTYMHEHHBIX dTUM
opranam. [To TakuM e IpuU3HaKaM CACJIKH OTJIMYAIOTCS OT Cy1eOHOTO peIlIeHHS,
MTOPOKTAFOIIETO, H3MEHSIOIICTO JIMOO MPEKPAIIAOIETO MPABOOTHOIIEHUE IS
JU1a, 0OpaTUBIIETOCS B CY/I.

OCHOBHBIE MPU3HAKU CHICIIKHU:

-CJICJIKA - ATO BCET/Aa BOJIEBOM aKT, T.€. ICUCTBHS JIIOJICH;

*3TO MPABOMEPHBIC ICHCTBHUS;

-CIeJIKa CIIeIMaIbHO HAIPaBJICHA.

To, 4TO ceNnKa XapakTepru3yeTCs HAITPABICHHOCThIO HA TOCTUKEHUE
OIPEICIIEHHOTO PE3yJIbTaTa, HE 03HAYAET, YTO JIMIO, COBEPIIAIOIIEE CIICIIKY,
JIOJKHO TIPEACTABIATH B AETAAX TOT MPABOBOM PE3YyJIbTAT, KOTOPBIM MOCIEIYET
MOCJIe 3aKIF0UYEHUS cliesIKu. JlocTaTouHo, YTOOBI YYACTHHUK CACITKHA UMEN 00I1Iee
MIPEJICTABJIEHHUE O €€ MOCIEACTBUSIX.

Tak Kak caeliKa - 3TO JIEHCTBHE BOJIEBOE, TO BOJIA JIOJKHA OBITH BHEIITHE
BBIPQKEHA, B POTUBHOM CJIy4ae OHA HE MOPOXKAAET HUKAKUX TTOCIEICTBUM.
Breninee BbeIpaxeHUE BOJIM UMEHYETCS BOJIEU3bABICHUEM. JJIs1 3aKITIOUCHUS
HEKOTOPBIX CJICJIOK HEJOCTATOYHO HAIMYKE BOJIECUIBABICHUN JIUL], BCTYIAKOIINX B
CHIEIIKY, a TpeOyeTcs u nepenaya Beny. K Takum qoroBopam, Harpumep,
OTHOCSITCSI JOTOBOPHKI 3aliMbl, PEHTHI, epeBo3ku naptuu rpysa. (UUT'UP c. 449).

OnHako, B cily4asix, KOT/ia IOKa3aHO PACXO0KJICHUE MEXAY JEeUCTBUTEIbHBIM
HaMEpPEHHEM JIMIIA U BHEILIHUM MPOSBICHUEM €r0 BOJIM (HanpuMep, MOKynaTeb,
IIJI0OXO 3HAas SI3bIK, HA KOTOPOM OOBSCHSIETCS C TIPOAABIIOM, OIIHOCS B 0003HAYECHUU
IIEHBI MIOKYIIaeMOM BelH ), O0JIbIIIee 3HAUCHNUE MTPUAACTCS ICUCTBUTEIILHON BOJIE.

Tak KaKk CIIEJIKU - 3TO BCET1a BOJIEU3BSBICHUE, COBEPIIATh UX MOTYT JIMIIb
JU1a, BOJIE KOTOPBIX 3aKOH, IPUAAET Iopuanyeckoe 3HaueHue. CienoBaTenbHO,

HEJICECIIOCOOHBIC TPaK/IaHe HE MOTYT COBEPIIAThH CACIKH, a JIUIA C OTPAHUICHHON





J1eeCiOCOOHOCTBIO BIPABE COBEPILIATH JINIIb TAKUE CACIKH, KAKUE pa3peIIeHbI IS
HUX 3aKOHOM.

JIM1o MOKeT U3BSIBUTH CBOIO BOJIKO BO BHE pa3ianuHbIM oOpa3oM. Haunbonee
€CTECTBEHHBIM M PaclpOCTPAHEHHBIM CLIOCOOOM BOJICU3bSIBICHHUS SIBISIOTCS
NpsIMbIE 3asBJICHUS UL (YCTHBIE HJIM TIMCbMEHHBIE) O COEPKAHUU CBOEH BOJIU U
CBOMX HaMmepeHuAX. O coaep KaHuM BOJIM MOTYT TAKKE KOCBEHHO
CBUJETENBCTBOBATh U MHBIE AKTUBHBIE IEUCTBUS JINL (KOHKIIIOJICHTHBIE AEHCTBUA),
a B HEKOTOPBIX CiIydasx Takxke ¥ Monuanue. [Io o0miemy ke npaBuily MOJT4aHHE
paccMaTpuBaeTCs KaK «HEIOTNOBOPEHUE «J1a», T.€. OTCYTCTBUE HAMEPEHUS
COBEPLIUTH cAeNKy. Crioco0 BbIpaKE€HUS BOJIU YYACTHUKOB CIIEIKH BOBHE (CIIOCOO
BOJIEU3bSBIICHNUS) Ha3bIBaeTCa (POPMOM CHAEIIKH.

BripakeHre BOJIM BOBHE MOXKET OCYIIECTBISATHCS B YCTHOW WIIH
nucbMeHHOH (hopme. Ecnu TOMBKO 3aKOHOIaTEIbHBIMU AKTaMU HE YCTAHOBJIEHA
nUChbMEHHas popma, cIiesIKa MOXKET ObITh COBEpLIeHa YCTHO. Eciiu nHOE He
YCTAaHOBJICHO COTJIAIIEHHEM CTOPOH, MOTYT COBEPIIATHCS YCTHO BCE CHENKH,
UCIIOJIHSAEMBIE IIPY CAMOM MX COBEPLIEHUH, 3a UCKIIFOUEHUEM CIEIOK, IS
KOTOPBIX YCTaHOBJIEHA HOTapHalibHas (opMa, U CIEJIO0K, HECOOII0IeHHE TPOCTON
MUCbMEHHOM (DOPMBI KOTOPBIX BICUET UX HEJIEUCTBUTENBHOCTD. McnonHnenue
JI0OTOBOPA, 3aKIF0YEHHOT0 B TUCbMEHHON (hopMe, MOKET MOBJIEYb 32 COO0M
HEO0OXOAMMOCTb 3aKIIOUYEHUS CAENOK, KOTOPbIE, ECIIH 3TO TOJIBKO HE
IIPOTUBOPEYMT 3aKOHOATEIBCTBY WIIA IOTOBOPY, MOTYT COBEpPIIATHCS YCTHO.
(BOI'OHEHKO c. 120).

be3ycnoBHO, BOJISI M BOJIEU3BABIEHUE JOJDKHBI COOTBETCTBOBATH APYT
IpYry, OCKOJIbKY, B CJIy4ae, KOrJa BOJIS HallpaBJeHa Ha OJIHO JIEUCTBHE, a
BOJICU3BSIBIICHUE BBIPAKAET HAMEPEHUE COBEPLIUTD APYroe AEHCTBUE, ClEIIKA
MOXET BBI3BATh CIIOPBI MEXKAY YYACTHUKAMU, YTO MPEISITCTBYET €€ COBEPLIECHUIO.
Takum 00pa3om, MbI BUIUM, YTO SIMHCTBO BOJIM M BOJICH3BSBIICHUS - BAXKHEHITIHI
OTJIMYUTENbHBIN IPU3HAK CIEIIKH.

B 3akimtouenre Xouy OTMETUTh TaKOW HEMaJOBaKHBIN (DAKT, UTO CHETKH

OTJIMYAET HAMPABICHHOCTh ACUCTBUN HA ONPEAECICHHBIA PE3yJIbTAaT, HAMEPECHUE
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€ro JO0CTHUYb. To ecTh 3TO HE TOJIBKO IIPaBOMEPHOEC U BOJIEBOC HCﬁCTBHC, HO TaK>XK¢€

M OCJICHAITPABJICHHOC.

1.2. I'pa:knancKo-nIpaBoBoOe peryJiMpoBaHHe 3JIEKTPOHHBIX CAEJI0K

OCHOBHBIM COJEP)KAHUEM JIEKTPOHHOU TOPTOBJIH SIBJISIETCS COBEPILIEHUE
C/IeJIOK B UH(POPMAIIMOHHBIX CUCTEMAX U CETAX, TO €CTh 3aKIIOYEHUE JOTOBOPOB,
00eCreunBaOIINX B COBPEMEHHOM PHIHOYHOM MEXaHH3MeE TepeMeIeHIe
MMYILECTBEHHBIX HEHHOCTEN MEXy pPa3IMYHBIMU YYaCTHUKAMHU 3KOHOMHUYECKOIO
obopoTa. H. ConoBSHEHKO NMPUBOAUT IPUMEPHI THITMYHBIX CAEIOK, COBEPIIAEMBIX
B [IPAKTUKE JIEKTPOHHOU TOPTOBIH | :

1) 3axiioueHuE NEPUOINYECKUX OAHOTUIIHBIX CIIEIOK (3aKa30B)
MOCPEICTBOM AJIEKTPOHHOM MOUTHI I B peXKUME «on-line» Mexay
IOPUINYECKUMU JIMI[AMU, KOTOPBIE 3aKIIOYMIN Ha OymMare reHepajibHOE TOProBOe
COIJIAIlIEHHE, PETJIAMEHTHPYIOLIEE YCIOBUS JAaHHBIX CAEIIOK;

2) 3aKJII0YEHUE TOPrOBOM CAEIKU MyTEM B3aUMHOIO0 0OOMEHa
COOTBETCTBYIOIIUMH TOKYMEHTAMH 110 3JIEKTPOHHOM MOYTE;

3) npuobpeTeHne pU3NIESCKUM WJIH IOPUIAYSCKUM JIUIIOM B Mara3suHe
PO3HUYHON TOPTOBJIM TOBAPOB MO KATAJIOTy, IOCIAHHOMY I10 JIEKTPOHHOM MOYTE,
WIM 110 3aKa3y, OCYIIECTBICHHOMY ITOCPEICTBOM 3JIEKTPOHHOM MOYTHI;

4) npuoOpereHue HU3NIECKUM WIH IOPUINYECKUM JIMLIOM TOBAPOB U yCIIyT
B pexume «on-line» yepe3 MHTepHET-MarasuH u Jp.

B cootBercTBuu co cr. 160 'K PO cienka B miuchMeHHO# opMe TOIDKHA
OBITH COBEPILICHA ITyTEM COCTABJICHUS TOKYMEHTA, BEIPAJKAIOIIETO €€ COAep>KaHue
Y TIOAMACAHHOIO JIMLOM WJIM JIUI[AMH, COBEPLIAIOIIMMU CHENKY, WU JOJHKHBIM
00pa3oM yNoJIHOMOYEHHBIMU UMH JInlilamMu. [Ipu 3TOM cocTaBieHue eIMHOTO
JIOKyMEHTA, MOJIUCAHHOTO CTOPOHAMMU, HE ABJIIETCS 0053aTEIbHBIM YCIOBUEM,
JIOTOBOP MOXET OBITh 3aKJIIOUEH MTyTeM 0OMeHa JOKYMEHTaMH IOCPEICTBOM
aneKTpoHHOM cBs3U (cT. 434 'K P®D). 3akimoueHue 70roBOpPOB KyILIU-TIPOTKH
WIM OKa3aHus yCIIyT IyTeM OOMeHa JTOKYMEHTaMHU [TOCPEICTBOM 3IEKTPOHHOM

CBSI3U U SIBIISIETCS XapaKTEPHOM 0COOEHHOCTHIO 3IEKTPOHHOM Toprosiu. He MmoryT
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OBITh COBEPILEHBI B 3JIEKTPOHHOU (popMe cesKH, TpeOyroIe HOTapUaIbHOTIO
YIOCTOBEPEHUS WM TOCYJaPCTBEHHON PETUCTPALIMM B COOTBETCTBHH CO CTaThsIMU
163 u 164 I'K PO.

Takum o6pa3zom, nBe crathu [ paxkganckoro koaekca PO (160 u 434) u
ABJIFOTCS TPABOBOM OCHOBOM OCYILIECTBIICHHSI 3JIEKTPOHHBIX CHEJIOK B CETAX
obmiero nosb3oBanus. Hazpena HeoOXoaumMocTh pa3pabOTKH U IPUHATHS
CHeNHaTbHOTO 3aK0Ha «O0 3MEKTPOHHBIX CIIEIKaX», B KOTOPOM ObLIa OBl
IIPU3HAHA FOPUINYECKAsl CHJIA JIEKTPOHHOTO JOKYMEHTA, Ha3BaHbl CTOPOHBI
oOMeHa 3JIeKTPOHHBIMU JOKYMEHTaMH, YCTAHOBJIEH NOPSAA0K 0OMEHA
AIIEKTPOHHBIMU JOKYMEHTAMH MPU OCYLIECTBICHUU CAEIIKH, XpaHEHUS
AIIEKTPOHHBIX TOKYMEHTOB.

B nepByto ouepenib, pACCMOTPUM OJIMH U3 KIHOYEBBIX MPABOBBIX BOIIPOCOB:
IOpUNYECKasl CUJIa JIEKTPOHHOIO TOKYMEHTA.

A. b. BeHrepoB oTMeuas, 4To Npy MepeXoe K aHaIU3y JOKYMEHTOB
BO3HHMKAIOT BECbMa BaXKHBIE TEOPETHUECKUE U METOJ0JIOTMUECKUE MPOOIIEMBI,
TaKHE KaK OIpeeSICHNE MTOHATUS JOKYMEHT U YCTAaHOBJIEHHE €T0 MPU3HAKOB;
UCIOJIb30BaHUE TIOKYMEHTALUU, 00padaThIBA€MOM CpeCTBAMH 3JIEKTPOHHO-
BBIYMCIUTENBHON TeXHUKH (DBT); ropuandeckoe 3Ha4UeHHE HOBBIX TUIIOB
JIOKYMEHTOB, TO €CTh ONPECIICHNE YCIOBHM, 00eCTeUNBAIOIINX IOPUANYECKYIO
CUITYy TOKYMEHTOB2.

[IpaBoBOe 3Ha4YeHHE JTHOOBIX TUIIOB JOKYMEHTOB (TPaJUIIUOHHBIX U
HETPaJUIIMOHHBIX ) BBIPAXKAETCS B UX CIIOCOOHOCTHU BBI3BIBATH IOPUINUECKHE
MOCJIEJICTBUSI, TO €CTh ONPEACIICHHBIM 00pa30M BIUSATH Ha BOSHUKHOBEHUE,
WU3MEHEHHUE WIN MTPEKPALIEHUE COOTBETCTBYIOIINUX IPABOOTHOIICHH.

Eme B koniie 70-x rr. mpouuioro croietust A. b. BenrepoBsim ObLu
Ha3BaHbI MPABOBbIE MPOOJIEMBI, CBA3aHHBIE C UCIIOJIB30BAHUEM JOKYMEHTALIHH,
oOpabateiBaemoii cpeactamu OBT, u B HacTosee Bpems TpeOytomue
COOTBETCTBYIOILETO MPABOBOIO PELICHUS: YCTAHOBIEHNE U 3aKOHOIATEIbHOE
3aKpEMICHHE HOBBIX TUIIOB JJOKYMEHTOB; YCTAHOBJIEHUE U 3aKOHOAATEIILHOE

3aKPCINICHUC TCXHOJIOTHUYCCKUX U OPIraHU3allHOHHBIX Tpe60BaHHﬁ, CO6J'IIOI[CHI/Ie





12

KOTOPBIX MO3BOJIUT CUMTATh IOKYMEHTHI, 00padaTeiBaeMble cpeacTtBamu DBT,
UMEIOIINMH FOPHINYECKYIO CHUITY;TIOPSAI0K YIOCTOBEPEHUS TOKYMEHTALIUH,
oOpabatbiBaemoii cpeactamu OBT, npocTaBieHne peKBU3UTOB,
UACHTU(DULIMPYIOMIUX 3TU JOKYMEHTHI, HHAUE — MOATBEPKACHUE UX IOPUANUECKOMN
CUJIbI, YCTAHOBJICHUE CITIOCOOOB BHECEHHSI I3BMEHEHU, UCTIPABJICHUN B
JIOKyMEHTBI, 00pabaThiBaeMbie cpeacTBaMu DBT; ycTaHOBIIEHHE IOPUIUIECKOTO
cTaryca BCeX yYaCTHUKOB HH(POPMAIIMOHHBIX OTHOIICHUN, BO3HUKAIOIIUX IO
MOBOJIy UCIOJIb30BaHUS JOKYMEHTAIINH, 00padaThIBAEMOU BBIUUCIUTEIHHON
TEXHUKOH; YCTAHOBIICHHUE IOPUINYECKON OTBETCTBEHHOCTH 3a HAPYIICHUE MPaBUII
oOpaillieHusl ¢ TIOKyMeHTaluen, oopadbareiBaeMoit cpeacteamu OBT.

B poccuiickoM 3aKOHOIaTENbCTBE JOKYMEHTOM (JOKYMEHTUPOBAHHOMN
uH(popmanuen) npusHaeTcs 3a(pUKCUpOBaHHAas HA MaTEPUATbHOM HOCHUTEIE
uH(pOopMaIus ¢ peKBU3UTaAMU, O3BOJIIIOIIMME €€ uaeHTuguimposars (O3 «O6
uHdopmaruu, HHGOpMATU3AIUHU U 3alTUTE HHPOPMAITIIY), a DIIEKTPOHHBIM
JOKYMEHTOM — JOKYMEHT, B KOTOPOM HH(OpMalus NpeAcTaBieHa B 3JIEKTPOHHO-
udpoBoit popme (O3 «O06 >eKTPOHHO-IIUPPOBOI TOIMTUCKY ).

Nudopmarus obnagaet TakuM CBOWCTBOM, KaK CaMOCTOSATEILHOCTH 110
OTHOILIEHMIO K CBOEMY HocuTento. B HanmonaneHoM crannapre « DJI€KTPOHHBIN
oOMeH nH(popmaImen» OTMEUEHO, YTO OOBIYHBIN IOKYMEHT (aHAJIOTOBBIN
JIOKYMEHT) U 3JIEKTPOHHBINA JOKYMEHT OTIMYAIOTCs (POPMOM UX CYIIECTBOBAHUSA U
NpECTaBICHUS, TPU TOM OJMH U TOT )K€ JOKYMEHT HE3aBUCHUMO OT (POPMBI
OTPaXKaeT OJJHU U TE€ K€ COLMAIbHBIE OTHOLLIEHUS U BBIIIOJIHIET OJHHU U TE€ KeE
colrasibHble (YHKIUNU3. AHATOTOBBIA JOKYMEHT BKIIIOUAET B ce0s1 BCe
TpaJWIIHOHHbIE ()OPMBI TIPEICTABIICHUS JOKYMEHTOB Ha aHAJIOTOBBIX HOCHUTEISX:
Oymare, pOTO- U KHHOIUICHKE U T. 1. [IoHsATHE «3TEKTPOHHBIA JOKYMEHT)
OTHOCHUTCS K 00pabOTKe JaHHBIX C UCIOJIb30BaHUEM MH(POPMAIIMOHHBIX
TEXHOJIOTUH. B CrIly 3aKOHOB 3JIEKTPOHHOU CPEAbl JIEKTPOHHBINA IOKYMEHT
MOKET CYIIECTBOBATh B ATOM Cpejie KAK MHOXKECTBO SKBUBAJICHTHBIX peau3allnid,
KaXJasl U3 KOTOPBIX MOXKET OBITh MpeoOpa3oBaHa B IPYryr0 Ha OCHOBE

(dbopMabHBIX PaBUII, U BCE OHU OTOOpaXaroT OJHY U Ty ke uHpopmanmio. Jlrobas
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paboTa ¢ ANEKTPOHHBIM JOKYMEHTOM SIBJISIETCS MPEe0Opa30BAHUEM OJTHOM
peanu3anuu B JpYryro, IpyU ’TOM MOT'YT OJJTHOBPEMEHHO CYILIECTBOBATH HECKOJIBKO
peanuzauuii. Hampumep, npu BOCIpOU3BEACHUH HA SKpaHE MOHUTOPA
AJIEKTPOHHOTO JOKYMEHTA, XpaHsIerocs B ¢aiie Ha AUCKe, OTHOBPEMEHHO
CYIIECTBYET Kak MUHUMYM JIBE€ pean3aiuu: (paiia Ha qucke U n300pakeHue Ha
skpane. Kpome Toro, B 3aBUCUMOCTH OT apXUTEKTYPhl TEXHUYECKOTO U
IPOrpaMMHOT0 0OECTIeUYeHUsI MOTYT CYIIIECTBOBAaTh: (pailll B OnepaTUBHOM MaMsATH
KOMITbIOTEPA, (Daiisl B TaMATH BUIEOYCTPOICTBA, (a1 B MaMsTH JUCKOBOTO
HAKOIUTENS, TOTOKU JJAHHBIX B KaHAJIaX, CBSA3BIBAIOIIUX Pa3HbIE YCTPOMCTBA U T.
1. Bee 3T peanuzanuu SBISIIOTCS SKBUBAJIEHTHBIMH, T. K. IPEICTABIIAIOT OJIUH U
TOT K€ JOKYMEHT.

B I'moccapuu TepmunoB MexayHapoaHoit Toprosoit nanatel (MTIT)4 nano
cienyroniee onpenenenue. «Lluppooe cooduienne» — nnbopmanus,
oOpabarbiBaeMasi MPaKTUYECKU BCEMU KOMITbIOTEPHBIMU UH(POPMAITMOHHBIMU
CHCTEMaMH, UMEET CYIIECTBEHHBIC Pa3INyKs B HAIPSKEHUH, TIEPEMEHHBIX
MarHUTHBIX TOJIIPHOCTSIX, AMKaX TPABJICHUS Ha MJIACTHUKE U UHBIX MOAX0/aX K
MPEICTABICHUIO ITUPPOBBIX OUTOB (PU3NIECKUM 00Pa30M U B BUJIE DIECKTPUUCCKOMN
sHepruu. [IpencraBnenne OMTOB TaKUM 00pa30M JIEJIAeT UX HEBOCIIPUHUMAEMBIMU
¥ HEYUTACMBIMHU JIFOJIbMU, €CJIM TOJIHKO HH(GOPMAIIMOHHAS CHCTEMA HE
MPEJICTaBISIET UX B BUJIE CHMBOJIOB, TAKUX KaK OYKBBI, IU(PHI, 3HAKU MMyHKTYaIHH
u (opMaTHUPOBAHUS.

B 3akone Peciyonmku benapych ot 10 ssuBaps 2000 r. «O0 371€KTpOHHOM
nokymeHTe» U B 3akoHe Pecriyonuku Tamxkukuctan ot 10 masg 2002 r. «O0
3JIEKTPOHHOM JIOKYMEHTE»S BBIJICJICHBI JIBa BUJA pEaTU3alUH JIEKTPOHHOTO
JIOKyMEHTa — B (pOpMe BHYTPEHHETO MPECTABIEHUS AIEKTPOHHOIO JOKyMEHTa
(3anuch MH(pOpMAIMK, COCTABIIAIONICH 2JIEKTPOHHBIA JJOKYMEHT Ha MAIlIMHHOM
HocuTese) U B (opMe BHEIIHETO MPeICTaBICHHS (BOCIPOM3BEICHNE Ha SKpaHe
nucIuiesi, Ha OyMaXHOM JTMOO MHOM OTAEITMMOM OT MAIIMHHOTO HOCHUTEIS

MaTepuaIbHOM 00BEKTE B JOCTYIHOM JJIsl BU3yalIbHOTO 0003penus Bue (0e3
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JOTIOJTHUTENBHBIX TEXHUUECKUX MPUCTIOCO0IeHM) U (popme, MOHATHOM ISt
BOCIIPUSITHUS YEIIOBEKOM).

J171s1 TOrO 4TOOBI JOKYMEHT OBLI JISTUTUMEH (MMEJT FOPUINYECKYIO CHUITY),
JIOJDKHBI OBITH BBITIOJTHEHBI OMPEICIICHHBIE COIMMAIbHEBIE, SKOHOMUYECKHE,
TEXHUYECKUE YCIOBUS, TIPEACTABICHHBIC B BUJIC TPEOOBAHUI K IOKYMEHTY
(mpaBuIia JOKyMEHTHUpPOBaHUs ). B HacTosee Bpemsi OCHOBHbBIE TpeOOBaHUS K
JIOKYMEHTY, KOTOPbI€ HEOOXOIUMBI JJISI UCTIOJTHEHHUS UM €T0 COIMAIBHON POJIH,
BbIpakeHbl B HanmonansHoM crangapte PO «nekTpoHHbI 00MeH
uHdopmaImen», 3To: GUKCUPOBAHHOCTH JTOKYMEHTA; IOCTYITHOCTh JOKYMEHTA,
IETTOCTHOCTh JOKYMEHTA; JISTUTUMHOCTh JOKYMEHTA.

OUKCUPOBAHHOCTH TIOKYMEHTA 03HAYaET, UTO Mepe/laBaeMoe UM COOOIIICHUE
(UKCUpyEeT HEKOTOPHI (akT, COOBITUE, OTHOIIEHHUE, U CMBICI 3TOTO COOOIICHHS
HE 3aBHUCUT OT MaTepUalibHOW peanu3auu. JJisg 37eKTpOHHOr0 IOKYMEHTa
(UKCUPOBAHHOCTH 03HAYAET, HAIPUMED, UYTO COJEPKAHUE TIOTOBOPA HE JTOJIKHO
3aBUCETh OT pean3alvu — B BUJE (ailia Ha 1ucke, n300paxkeHrus Ha MOHUTOPE
WJIA TTOTOKA CUTHAJIOB B CETH. [[0CTYIMHOCTh JJOKYMEHTa — 3TO CBOWCTBO
JIOKyMEHTA, COCTOSIIIEE B TOM, YTO (hopMa MpeCTaBICHUS JOKYMEHTA
obecrnieunBaeT PU3NUECKYIO0 BO3MOKHOCTh U3MEPEHUS 3aJaHHBIX MApaMETPOB
ATOTO MPEJCTABICHUS JOKYMEHTa (COAepKaHus, aTpHOyTOB, TEXHOJIOTHH),
3aITaHHBIMU CPEJCTBAMHU B 3aJIaHHBIX TOUKAX 32 KOHEUHOE Bpemsi. J1Jist
AJIEKTPOHHOTO JOKYMEHTA JIOCTYIMHOCTh 00€CTIEYnBAETCSI HA OCHOBE
WCITIOJIb30BAHUS YCTAHOBIICHHBIX (JOPMATOB, KOTOPBIE OMPEACIISIOT CTPYKTYPY
KOHKPETHBIX peanu3auuil. L{enoCTHOCTh TOKyMEHTa — CBOMCTBO TOKYMEHTA,
COCTOSIIEE B TOM, YTO MPH JFO00M TEMOHCTPAIMH TOKYMEHTA 3a]JaHHbIC 3HAUCHUS
napaMeTpoB JEMOHCTPUPYEMOTO TIPEACTABICHUS IOKYMEHTa COOTBETCTBYIOT
crienuGpUIPOBaHHBIM TpeOOBaHUIM. J1JIsl SJIEKTPOHHOTO IOKYMEHTA IIEJIOCTHOCTh
o0ecrieuynBaeTCs Ha OCHOBE TIPUMEHEHHS YCTaHOBJIEHHBIX METOI0B 00pabOTKH
peanu3anuii, TO €CTb Ha OCHOBE TEXHOJIOTHH, COXPAHSIONIEH 3aJJaHHbIEe TapaMeTPhl
HEU3MEHHBIMU. JIETUTUMHOCTH IOKYMEHTA — CBOMCTBO JJOKYMEHTA, COCTOSIIIEE B

TOM, YTO ACMOHCTPUPYEMOC IIPCACTABICHUC JOKYMCHTA COACPKUT IIapaMETPhI,
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OOBEKTUBHO MOATBEPKIAIOIINE TPABOMEPHOCTD UCIIOIB30BAHHBIX HA MPOTSHKEHUH
YKU3HEHHOIO LIUKJIA TOKYMEHTA TEXHOJIOTUH.

TpebGoBaHus K TOKYMEHTY, COCTaBIsIEMOMY MPU COBEPILICHUH CJIEIKH,
BbIpaxkeHbl B ctatbe 160 'K PD: 1) 1o0KkyMeHT H0MKEH BhIpakaTh COACPKaHUE
CHEJIKH; 2) JOKYMEHT JOJKEH OBITh MOJIUCAH JIMIIOM WJIU JIMLIAMH,
COBEPIIAIOIIUMHU CIEIKY, WU JOJKHBIM 00pa3oM YIIOJTHOMOYEHHBIMH UMH
JULAMU.

Hcxons U3 BBILIEU3JI0KEHHOT0, MOXKHO CIIETIaTh BBIBOJ, YTO 3JIEKTPOHHBIE
JIOKYMEHTBI, KOTOPBIMH OOMEHHUBAIOTCSI CTOPOHBI IIPU COBEPILIEHUH 3JIEKTPOHHOM
C/ICJIKH, TOJKHBI COCTOSITh U3 JIBYX YaCTEl: COAEPKATEIbHOM, KOTOPAsi BKIIOYAET
B ce0s1 UH(POPMALIMIO O COJEPKaHUU TIOKYMEHTa U PEKBU3UTHOM, coepkalei
UIeHTUPUIUpPYIONTE aTpuOyThl (HAUMEHOBAHUE, BPEMSI U MECTO CO3/IaHMUS,
JaHHBIE 00 aBTOpE U T. J.) U aTpUOYTHI 3aIIUTHI (3JEKTPOHHYIO IMOJIIHUCH).

Crnenyer OTMETUTB, UTO IPABOBOE 3HAYEHHE B COLUAIIBHOM CPEe UMEIOT
MOHSATHS, CBA3aHHBIE C MAaTEPUAIBHON pean3anueil JOKYMEHTa, TaKHe Kak
MOJTMHHUKH, KOTIHH, TyOnukatel JokyMeHTOB. B cooTBercTBrUn ¢ TOCT P 51141
986 NOTMHHMKOM JOKYMEHTA SIBJISIETCS IEPBBIA WU €IMHUYHBIN IK3EMILIP
JOKYMEHTA; KONUEHN TOKYMEHTa — JOKYMEHT, ITOJIHOCTHIO BOCTIPOM3BOISALINI
uHGOPMAIMIO MOJJIMHHOIO JJOKYMEHTA U BCE €0 BHEUIHHE MPU3HAKU WM YacThb
UX, HE UMEIOIINIA FOPUINYECKON CUIIBL; TyOJIUKAaTOM JOKYMEHTA — MOBTOPHBIN
AK3EMIUISP MOJJIMHHHUKA JOKYMEHTA, UMEIOIINN FOpUINYECKYIO cCHiTy. B cirydae
aHaJIOroBOro (0yMa)KHOT0) JOKYMEHTA CO3/IaHuE KOIMU COBIAIAET C
TEXHOJIOTUYECKOMN MPOLIeTypol KonupoBaHus. B ciyyae 351eKTpOHHOro
JIOKyMEHTA, B CHITYy cielu(UKN 00pabOTKH TAHHBIX B SJIEKTPOHHOU Cpejie, KaK
YKa3bIBAJIOCH BBIIIE, TOKYMEHT CYLIECTBYET B BUJIE MHOKECTBA SKBUBAJICHTHBIX
peanu3auui, a gr0das paboTa ¢ JOKYMEHTOM, B TOM YHCJI€ TPOCMOTP Ha dKpaHe
JUCIUIES], 3aKIIF0YAETCs B HETIPEPBIBHOM CO3[JaHUHU ITUX PeaIn3alui, TO €CTh B
«KONIMPOBAaHUW» NOKyMeHTa. [Ipn 3TOM TexHonornyeckas onepamnus KOnupoBaHus

HE MPUBOJUT K CO3aHUIO TOKYMEHTA HOBOTO TUMA («KOMHMY), a JIUIIb K
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CO3/ITaHUI0 HOBOM pealin3aliiy, SKBUBAJICHTHOM JIFOOOU IPyroi peanu3anuu
AIIEKTPOHHOT'O JOKYMEHTA.

Takum 006pa3om, B crieliMaIbHOM 3aK0HE «O0 AIEKTPOHHBIX CIACIKAX)
CIIEIYET 1aTh CIAEAYIOIIEE ONPENEIICHUE TOHATHUS «JEKTPOHHBIA TOKYMEHT»:
«DNEKTPOHHBIN TOKyMEHT — (popMa MPECTABICHHUS B JJIIEKTPOHHOM Cpefie
JIOKyMEHTA, COCTOSIIIIETO U3 JBYX YacCTeH: coliepKaTeIbHON, KOTOpast BKIIOYAET B
ce0st nH(OPMALIKIO O COACPKAHUH TIOKYMEHTA U PEeKBU3UTHOM, COJIepIKalei
UJCHTUDUIIMPYIONINE aTpUOYThl (HAMMEHOBAaHUE, BPEMS 1 MECTO CO3/IaHUs,
JTaHHBIE 00 aBTOPE U T. [I.) U aTpUOYTHI 3alIUTHI (3JEKTPOHHYIO MOIUCH)». Bee
AK3EMIUISIPHI AIEKTPOHHOTO JOKYMEHTA (BOCIIPOU3BEEHHOTO Ha 3KpaHe
MOHUTOpA, XpaHsAIIerocs B (aiiie Ha TUCKE, B ONIEPATUBHON MaMITH KOMIIBIOTEPA,
B [IaMSTH BUIEOYCTPOMCTBA, B TAMATH JTMCKOBOI'O HAKOMMTEIIS U T. 1I.) CIEIYET
MPU3HATHh OPUTMHAJIAMU JIEKTPOHHOTO JOKYMEHTAa, UMEIOIUMH OJUHAKOBYIO
IOPUINYECKYIO CriTy. KOy 3JIeKTpPOHHOTO JOKYMEHTA CO3/1at0TCsl ITyTEM
BOCITPOU3BEJEHUS HA OYMaKHOM JIMOO MHOM OTAEIIMMOM OT MAIIMHHOT'O HOCUTENS
MaTepUaIbHOM OOBEKTE.

B 3akone «O0 31eKTpOHHBIX CclIeIKax» HEOOXOAUMO yKa3aTh Ha TO, YTO
AJIEKTPOHHBIN JOKYMEHT MIPUPABHUBAETCA K IOKYMEHTY Ha OyMa)KHOM HOCUTEJIE U
UMEET OJMHAKOBYIO C HUM IOpHInYecKyto cuity. Eciin 3akoHOoaTenscTBO TpeOyer,
YTOOBI IOKYMEHT ObLJ1 0pOpMIIEH B TUCBMEHHOM (hopMe OO MpeACcTaBiIeH B
MMCbMEHHOM BHUJIE WM MMUCbMEHHOU OopMe, TO IIEKTPOHHBIN JOKYMEHT
CUMUTAETCS] COOTBETCTBYIOLIUM 3TUM TpeOoBaHUsAM. [Ipu3HaB I0pUANUECKYIO CHITY
AIIEKTPOHHBIX IOKYMEHTOB B CIIELMATILHOM 3aKOHE, TOCYIapCTBO CO3acT
OJIaroNpUATHBIE YCIOBUS JUIsl PA3BUTHUS DJIEKTPOHHON TOPTOBIIU U, B UTOTE,
NPUBEAET K MPEOI0JIEHUIO LIMPPOBOro pa3pbiBa U BXOXkKAEHUIO Poccuu B
riio0anbHOe HH(POPMAIIMOHHOE OOIIIECTBO.

[Topsimok oOMeHa AIEKTPOHHBIMU TOKYMEHTAMH B HACTOSAIIEE BPEMS
HaJyIeKalmM o0pa3oM yperyjaupoBaH TOJbKO B OaHKOBCKOM cepe. bankom
Poccun, nanpumep, npunsto [lonoxxenue o mpaBmiax oOMeHa 31eKTPOHHBIMU

JAOKYMCHTAMH MCKIY bankom P OCCHHU, KPCANUTHBIMHA OPIraHU3alINsAMNU
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(punuanamu) u Apyrumu kiavmeHTamu banka Poccun npu ocyiiecTBieHun
pacyeToB 4Yepe3 pacueTHyro ceTh banka Poccun’/, B KOTOpOM B Ka4eCTBE
npuiIoKeHus mpuBeaeH Tumnosoi 1oroBop 006 0OMeHe IEKTPOHHBIMU
JOKyMEHTaMU IIPH OCYILIECTBIEHUH PACUETOB YEPE3 pacueTHYIO ceTh baHka
Poccuu. B norosope, B 4aCTHOCTH, MPEAYCMOTPEHO, YTO MEXKIY CTOPOHAMHU
OTOBapHUBAIOTCS YCIOBHS CO3JaHUs aBTOMAaTU3UPOBAHHBIX pab0YMX MeCT 0OMeHa
AJIEKTPOHHBIMHU JOKYMEHTAMH, KOMIUIEKTOBAHUS MX HEOOXOUMBIMH
anmnapaTHbIMU, CHCTEMHBIMU, CETEBBIMHU M TEJIEKOMMYHUKAIIUOHHBIMU
CpellCTBaMH, MPOTPAMMHBIM 00€CIIEYEHUEM, CPEICTBAMHU 3aIIUTHI HH(DOPMAITUU
(3neKTpOHHO-IU(PpOBas MOANUCH, IIUPPOBAHUE, 3AIIUTA OT
HECaHKIIMOHUPOBAHHOTO JIOCTYTA); YCTAHABIMBAETCS PErJIAMEHT OOMEHa
AIIEKTPOHHBIMU JOKYMEHTAMH, [IEPEYEHb UCIIOJIb3YEMBIX IIPU OOMEHE
AIIEKTPOHHBIX JOKYMEHTOB U X (DOpMAThL, MOPSIIOK OCYIIECTBICHUS KOHTPOJIS
AJIEKTPOHHBIX IOKYMEHTOB; YCTAHABIMBAETCSI 00S3aHHOCTH BEJACHUS apXUBOB
BXOSIIUX U UCXOJAIINUX JIEKTPOHHBIX IOKYMEHTOB U T. JI.

B nesnsix coBepIIeHCTBOBAHMS IPABOBOIO PETYIMPOBAHMS SJIEKTPOHHOTO
oOMeHa IOKyMEHTaMHU B CIIEUAIbHOM 3aKOHE «O0 3JIEKTPOHHBIX CACIKAX»
CJIEIyeT ONPEACIUTh YHACTHUKOB JIEKTPOHHOTO OOMEHA TOKYMEHTaMHU U
0003HAYUTh UX KaK «OTIPABUTEINb» U «ajpecaT». OTIpaBUTEIb — CTOPOHA
AIIEKTPOHHOM C/IEJIKH, HAIPAaBUBIIAS JIEKTPOHHBIA TOKYMEHT aipecaty Wiu
cAenaBIas JOCTYITHBIMU 3JIEKTPOHHBIN TOKYMEHT JJISl aipecara, a agpecar —
CTOpPOHA JIEKTPOHHOU CIIEIKH, KOTOPYIO OTIPABUTEND ONPEAEIUII ISl OJTYyUEHUS
ANEKTPOHHOTO JOKYMEHTA.

B cootBetrcTBUM cO cTatbeit 433 'K PO noroBop mpu3HaeTCsl 3aKII0UCHHBIM
B MOMEHT TOJIy4€HHMSI JIMLIOM, HallpaBUBIIMM odepTy, ee akuenta. [locpeactsom
JIOKyMeHTa 0(pepThl OJJHA CTOPOHA CHEIKH JIeJaeT NPEJI0KEHUE O BCTYIIJIEHUHU B
JIOTOBOPHBIE OTHOLIEHUS C UCIIOJIb30BAHUEM AJIEKTPOHHBIX CPEACTB U HAPABIIAET
JPYTOM CTOPOHE CAENKHU WIH JIEJIAeT TOCTYIMHBIMU ISl IPYTrOd CTOPOHBI CACIKU
YCIIOBHSI, Ha KOTOPBIX OHA FOTOBA 3TO caenarh. [Ipeanoxkenue, conepxaiieecs B

JAOKYMCHTC O(l)eprI, JOJDKHO OBITH A0CTAaTOYHO OIPCACIICHHBIM U TOJIZKHO
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BbIPQ)KaTh HAMEPEHUE JIUIA, CJIETABUIEr0 MPEANI0KEeHUE, CYUTATh CeOsl
3aKJIFOYMBIIMM JOTOBOP C aIpe€CaToOM, KOTOPBIM OyJI€T MPUHSATO MPEJIOKEHUE.
JlokymMeHT o(pepThl IOJKEH COAePKATh CYIIECTBEHHbIE YCIOBUS JIOTOBOPA.
Odepra cBA3BIBACT HANIPABUBIIIEE €€ JIUIIO C MOMEHTA MOJIyUYEHHUs €€ aIpecaToM.
JIOKyMEHTOM aKUenTa Apyras CTOPOHA CAEIKU MOATBEPKIAET YCIOBUS,
npeajiaraeMbie B IOKYMEHTE OPEPTHI, €CJIU OHU SBIISIOTCS IPUEMIIEMBIMHU.
CTOpOHBI MOTYT BCTYIIUTh B IEPETOBOPHI O COJIEPKAHUU YCIOBUI JOr0BOpa 10
HaIpaBJeHUs JOKyMeHTa odepThl B popme, mpuemsieMon i 06enx ctopoH. [Ipu
ATOM OTBET O COTJIACUU 3aKIIFOUHUTh JIOTOBOP HA UHBIX YCIOBUSX, YEM MPEIJIOKEHO
B odepTe, HE OyNIeT ABIATHCS aKUEenToM. Takoil OTBET MPU3HAETCA OTKA30M OT
aKIIeNTa U B TO K€ BpeMs HOBOM odepToit (B cooTBeTCTBUH CO CT. 443 'K PD).
Crnenyer OTMETUTh OCOOEHHOCTH 3aKJIFOUEHHUs JOTOBOPOB B cermMente B2C,
I Y4aCTHUKAMHU 3JIEKTPOHHOM TOPTOBIIH SIBJISIFOTCS MOTPEOUTENH — FOPUIUIECKUEC
U (HU3UYECKUE JINIIA, 3aKa3bIBAIOIINE, MPUOOPETAIOIINE UITH UCTIOIB3YIOIINE
AJIIEKTPOHHBIM CLIOCOOOM TOBAPHI (YCIYTH) JJIsl HY K/, HE CBSI3AHHBIX C
OCYIIECTBJICHUEM NPEIIPUHUMATEIHLCKON AeATENBHOCTU. Pa3menienHoe Ha BeO-
caiiTe rmpojaasua (ONTOBOTO, PO3HUYHOTO, TOPTOBOM CETH) MPEIOKEHHE
3aKJIIOYUTH J0TOBOP C JIFOOBIM, KTO OT30BETCS, PU3HAETCS MyOIMYHON oepToi
TOJIBKO B CIIy4ae, €CJIM 3TO MPEJI0KEHUE COJIEPKUT BCE CYIIECTBEHHBIE YCIOBUS
noroBopa. Hble npejioKeHrs, B TOM YHCIIe peKiama, aipeCoOBaHHbIE
HEOMpPEACTICHHOMY KPYTY JIMI], pPACCMaTPUBAIOTCS KaK MpUTJIAlICHUE JeaTh
odepThl, €clIi MHOE MPSIMO He yKazaHo B npemioxkeHnu (ct. 437 'K PO). B ciydae
3aKJIFOYEHUS JIEKTPOHHOM CIENKU C MOTPEeOUTEIEM IPUMEHSIETCS
3aKOHOJIATEIHCTBO O 3aIUTE MpaB moTpeduTeneil. B cooTBeTcTBUM C T1. 2 CTaThU
26.1 @3 «O 3amnuTe mpaB NOTpEOUTEIEH» MOTPEOUTEIIO 10 3aAKITIOUEHUSI T0r0OBOpa
MpU JUCTAHIIMOHHOM CIIOCO0€ MPOIaK JOJDKHA OBITh MpeocTaBieHa HH(popMaIus
00 OCHOBHBIX IOTPEOUTEIILCKUX CBOMCTBAaX TOBapa, 00 aapece (Mecte
HAXOXKJEHUs1) MPoJaBlia, 0 MECTE U3TOTOBJICHUS TOBapa, O MOJTHOM (PUPMEHHOM
HAaWMEHOBaHUU (HAMMEHOBAHUH) TIPOJIaBIa (M3TOTOBUTEIA), O IIEHE U 00 YCIOBHSIX

NpUOOpPETEHNUS TOBapa, O €ro JOCTABKE, CPOKE CITYKOBI, CPOKE TOJHOCTH
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UTapaHTUHOM CPOKE, O TIOPSAJIKE OIJIaThl TOBApa, a TAKXKE O CPOKE, B TEUECHUE
KOTOPOT0 JEHCTBYET MPEJI0KEHUE O 3aKIIOUYEHNUN JOTOBOPA.

3akoHOoaTeIbCTBO PO npsiMo He yKa3bIBaeT, ¢ KAKOTO MOMEHTA
00513aTEIBCTBO 10 Tiepeaue NHGOPMAINK CUUTACTCS UCTIOTHCHHBIM, MEXIY TEM
BKHOE MPABOBOE 3HAYEHUE MPU OCYIIECTBICHUH 3JIEKTPOHHOU TOPTOBJIM UMEET
3aKOHOJIATEIBHOE 3aKPEIUICHHE MOMEHTA U MECTa OTIpaBiIeHU (TTOTyYEHUS)
AJIEKTPOHHOT'O JOKYMEHTA.

B cootBercTBun ¢ [Ipunnunamu UNIDROITS nms MexayHapoaHbIX
KOMMEPUYECKUX JOTOBOPOB U3BEUIEHUE JJOCTUTAET aJpecaTa TOraa, Koraa OHO
JIOCTABJICHO IO MECTY BEJICHUSI aIpeCaTOM MPENPUHUMATEIBCKON JEATeIIbHOCTH
a10o 1o ero noyToBoMy aapecy. KonkperHoe cooOrieHue, Bistonieecs
pPEAMETOM PACCMOTPEHUS, HE 0053aTEIHHO TOHKHO (PU3UYECKHU MOMAIaTh K
aapecarty. JloctaTouHo, 4TOOBI OHO OBLIO MOJYUYEHO MO (haKcy, TEAEKCY WU Yepe3
KOMITBIOTED afipecaTa. B psjie 3aKk0HOB, peryaupyIOMUX AJIEKTPOHHBIE CIESIKH
(Tunogoit 3axkoH FOHCUTPAJI «O06 anexTpoHHOM KoMMepirny 1998 r., 3akoH
ABctpanuu «O0 31eKTpoHHBIX cnenkax» 1999 r., 3akon ['onkonra «O6
ANEKTPOHHBIX caenkax» 2000 r.) 3IeKTPOHHOE COOOIIEHUE CUUTACTCS
OTHPABJICHHBIM C MOMEHTA MOCTYIJICHUS B HH()OPMAIIMOHHYIO CUCTEMY, KOTOpast
HE HAXOJUTCS 0T KOHTPOJIEM aBTOpa coo0IeHuss. MOMEHT NOJTy4eHHUsI
AIIEKTPOHHOTO COOOIIEHUS yCTaHABIMBACTCS CIAEAYIOIUM 00pa3oM: 1) eciu
ajpecar ykazal HH()OPMAITMOHHYIO CHCTEMY B LIEJISX TOTyUYCHUSI dJICKTPOHHOTO
COOOIIICHHS — B MOMEHT, KOT/1a COOOIIEHNE JAaHHBIX TTOCTYIAET B YKA3aHHYIO
WH(POPMAIIMOHHYIO CUCTEMY WJIM B MOMEHT, KOT/1a COOOIIICHUE U3BJICKACTCS
aJpecaToM U3 CUCTEMBI (€Clii COOOIICHE HAMPABIIIETCS B CUCTEMY ajpecara,
KOTOpasi He ABJISIETCS YKa3aHHOW MH(POPMAITMOHHON CUCTEMOM ajpecara); 2) ecliu
ajzipecatr He yKa3zall UH()OPMAIMOHHYIO CUCTEMY — B MOMEHT, KOrJJa COOOIIIEHHE
JAHHBIX TTOCTYIAET B KaKyI0-11M00 HH()OPMAIIMOHHYIO CHCTEMY ajpecara

(Tunosoit 3axkoH FKOHCUTPAJI «O06 anexkTpoHHON KoMMepru» 1998 r.)9.
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Ha nam B3rsj, B cieninagibHOM 3aKoHE «O0 3JIEKTPOHHBIX CIEIKaX»
CIENYET YCTAHOBUTD, YTO, €CIIA CTOPOHAMHU HE OTOBOPEHO MHOE, SJIEKTPOHHBIN
JIOKYMEHT CUMTAETCS OTIPABICHHBIM B TOT MOMEHT, KOT/1a OH MOCTYNAaET B
HH()OPMAITMOHHYIO CHCTEMY, HAXOISAITYIOCS BHE KOHTPOJIS OTIPABUTEISL.
DNEKTPOHHBINA TOKYMEHT CUMTAETCS MTOJIYYEHHBIM B TOT MOMEHT, KOTJla OH
MOCTyNaeT B UHPOPMAITMOHHYIO CHUCTEMY, HaXOAAITYIOCS 10T KOHTPOJIEM
anpecara. Ecim 57eKTpOoHHBIN JOKYMEHT ObLT HAlpaBJieH HE B TY
HH(POPMAITMOHHYIO CUCTEMY, KOTOpas OblIa yKa3aHa aJipecaTtoM, TO MOMEHTOM
MOJYYEHUS DJIEKTPOHHOTO JOKYMEHTA CUUTACTCA MOMEHT, KOT/1a 3JICKTPOHHBIN
JIOKYMEHT TOIa/IaeT BO BHUMaHUE aapecaTa. MecToM oTnpaBieHus (ITOTyUEHHUS)
AIIEKTPOHHOTO JOKYMEHTA SIBJISICTCS MECTO HaXOXKISHUS OTIPAaBUTEIN (aapecara),
HE3aBUCUMO OT MECTa HaXOXKJICHUSI OKOHEYHOTO 000PY10BaHUS OTIIPABUTEIIS
(anpecara).

B anexTpoHHOM cpejie JocTaBKa HAJEKHO YIOCTOBEPEHHOT'O COOOIICHUS,
aJpECOBAHHOTO MPEANOIaraeMOMY ajipecaTy, ¢ UCIOJIb30BAHUEM TEXHOJIOTHYECKU
HaJEKHOU CHUCTEMBI 0€3 OYEBUIHBIX OIIMOOK JOIKHA OBITh JOCTATOYHOM C TOUKH
3pEHHS CPEICTB U3BEIICHUSI, €CJIM CTOPOHBI HE JIOTOBOPUIIUCH 00 nHOM. Ecimn
CTOPOHBI HAXOASATCA B TPEATOTOBOPHOM COCTOSIHUH, TO YJIOCTOBEPEHUE
COOOIIEHUS WUIH CepTU(HUKAIIUS, TTOAJICKAIINE U3BEIICHUIO, SIBIISTIOTCS YaCThIO
YCWJIHM 110 3aKJIF0YEHHIO JOTOBOPA U yJIOBIETBOPSIIOT TPeOOBaHUSIM K (hopme
JIOTOBOpA.

DJIEKTPOHHBIN IOKYMEHT JOJIKEH XPAHUTHCSA Y OTHPABUTENS U aJipecara.
XpaHEHUEM JJaHHBIX B COOTBETCTBUU ¢ HarmonansHbiM cTangapTom PO
«IIEKTPOHHBIN 00MEeH HH(pOpMAIHEH» CUUTACTCS IMPOIIECC TOAICPKAHUS TaHHBIX
B HEM3MEHHOM COCTOSIHUU TIOCJIE MX COXPaHEHHUs (3aHECEHUsI TAaHHBIX B
3allOMUHAIOIIEe YCTPONUCTBO), 00€CTICUMBAIOIINI BOBMOKHOCTh UX MOCIEAYIOIIETO
CUUTBHIBAHUS B IIPOU3BOIBHBI MOMEHT BPEMEHH. DJICKTPOHHBIC CPEJICTBA,
HCIIOJIb3YEeMbIE OTIIPABUTENIEM U aJpecaToM, JIOHKHBI 00eCIeunBaTh BOBMOKHOCTD

O3HAKOMJIEHUS C COIEPKAHUEM JIEKTPOHHOTO IOKYMEHTa B TFOOOH MOMEHT
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BpPEMEHHU, a TaKke 00eCreyeHue IEJIOCTHOCTH COAEPKAHUS DIIEKTPOHHOTO
JOKYMEHTA.

CretyeT OTMETUTB, YTO CTOPOHBI TOJKHBI YCTAHOBUTH MOJIEKAIINE
UCITOJIb30BAHUIO CPEACTBA KOMMYHUKALIUH U, ECIIU TpeOyeTcs, BIOPAThH
uH(GOPMAIIMOHHBIX TOCPETHUKOB — MPOBal1epoB cBs3H. [IpoBaiinepsl cBs3H
MPEIOCTABIISAIOT YCIYTH 1O nepeaade nHpopMauu 1o KOMMYHUKAIMOHHON CEeTH
WJIY TIPEAOCTABIIAIOT TOCTYIl K KOMMYHUKAIMOHHOM ceTu. JIeiCTBHUS TpOBanepOB
I10 IIepeAayde U MpeIOCTaBICHUIO OCTYIIA IIPEANOJIaraloT aBTOMaTUYECKOE,
IIPOMEXKYTOYHOE U TPAH3UTHOE XPAaHECHUE IIEPEeIaBaeMON CTOPOHAMU
uH(pOpMaIUK, KOTOPOE OCYIIECTBIIAETCS UCKIIOYUTENBHO € UEIbIO NTEpeaadn 1o
KOMMYHUKAIIUOHHOW CETH.

B nensax pa3Butus 37€KTPOHHON TOPTOBIIH, 00JIETYEHHS] COBEPIIEHUS
C/IEJIOK MTOCPEICTBOM AJIEKTPOHHOIO 0OMEHA TOKyMEHTaMi MUHHUCTEPCTBY
nH(OPMAITMOHHBIX TEXHOJIOTUH U cBsi3u Poccuiickoit deneparum He0OX0IMMO
yTBEPAUTH THUIOBOE COrjalieHne 0 NopsAIKe 0OMeHa JOKYMEHTAMH MEXY
Y4YaCTHUKAMU 3JIEKTPOHHBIX caenok. Hanpumep, EBponeiickoe tunosoe
COIJIallIEHUE 3JEKTPOHHOr0 0OMeHa JaHHbIMU 10 ycTaHaBIMBAET €IMHOOOpa3HbIe
MOXO0/IbI K MMPABOBBIM BOMPOCAM AJIEKTPOHHOIO 0OMEHA IaHHBIMU, YBEJIUYMUBAET
CTEIICHb IIPABOBOM ONPEIEICHHOCTHA MEK1y TOPTOBBIMU ITAPTHEPAMM, & TAKKE
UCKJIIOYAeT HEOOXOAMMOCTD JIsl KaX0TO MPEANPUSITHS, B OCOOEHHOCTH st
MaJIbIX U CPEeIHUX KOMITaHUH, pa3padbaTbIiBaTh cBoe coOcTBeHHOE CormalieHne
oOMEHa JaHHBIMH |, CJIEOBATEIILHO, UCKITIOUNTD TyOIupOBaHe paOOTHI.

Kpome Toro, morpedyeTcst Takke pazpadoTaTh TUMIOBBIE COTJIAIIICHNUS,
peryJiupymoume NopsAa0K 3JeKTPOHHOTO TOKYMEHTOO00pOTa MEXAY Pa3IndyHbIMU
BEJIOMCTBaMH, 3aKa3YMKAMH U NIOCTaBIIMKAaMU, BKJIKOYasl IPUMEHEHNE €IUHBIX
(GbopMaToB AJIEKTPOHHBIX TOKYMEHTOB U CXEM OOMEHAa UMU ITPU COBEPLICHUU
CEJIOK B CHUCTEME JIEKTPOHHOU TOPTOBIIM ISl OCYIIECTBIECHUS 3aKYIIOK
NPOIYKIMHU ISl PeiepabHbIX TOCYAAPCTBEHHBIX HYK].

IOpuanueckue ycnosust CornamieHus o mopsiike 0OMeHa 31eKTPOHHBIMU

AOKYMCHTAMH HEN30EKHO 6y,HYT AOMOJHATHCSA TCXHUICCKUMHU YCIIOBUSIMU B
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COOTBETCTBHHU C MOTPEOHOCTIMU YYaCTHUKOB CJICJIKH: OllepallMOHHbIE TPEOOBAHMS
K DJICKTPOHHOMY OOMEHY JTOKYMEHTaMH, TPEOOBaHMS K 000pYI0BaHUIO, CPEACTBAM
KOMMYHUKAIHH, popMaTaM 3JIEKTPOHHBIX TOKYMEHTOB, K CPEICTBAM 3alUThI
uHdopmaruu u T. 1. [loaTomy cymecTByeT HE0OX0IUMOCTh pa3paboTKU
HanuonansHoro crangapta «Ilopsiok oOMeHa 3JeKTPOHHBIMU IOKYMEHTaMu», a
TaK)Ke pa3padOTKU CTaHAAPTOB MPEANPUATUHN, ACSITEIBHOCTh KOTOPHIX CBSI3aHA C
OCYIIECTBJICHUEM AJIEKTPOHHON TOPTOBIIH, B LIEJAX YIYUYIICHUS ONEPallUOHHON
COBMECTHUMOCTH CETEH, YCIYT U KOMITbIOTEPHBIX IPOTPaMMHBIX PHIIOKeHH. Kak
orMmeueHo B OkuHaBckod XapTtuu [ 100ansHOro nHGOPMAIIMOHHOTO 00IIeCTBAa,
MPOJIBUKEHNE PHIHOYHBIX CTAaHAAPTOB (HAIpUMEpP, TEXHUUYECKUX CTaHapTOB
OTIEpaIlMOHHOTO B3aUMOJICUCTBUS) OyIeT ClIOCOOCTBOBATh MAKCUMMU3AITUU
COI[MATILHBIX U 9KOHOMUYECKHUX BBIT01 HHGOPMAIMOHHOTO OOIIIECTBA.

Hcxons u3 BIIEU3T0KEHHOTO, MOKHO CII€NIaTh CIIEIYIONINE BBIBOIBI.
DNEKTPOHHAsS TOPTOBJIS HECET HOBBIE BO3MOKHOCTH JIJIsI IOBBIILICHUS
() PEeKTUBHOCTH JEIOBBIX ONIEpAIlMi U CHIXKCHUS U3IEPIKEK, CBA3AHHBIX C
TOPTrOBBIMU orieparusiMu. Ho ni71st Toro, 4ToOb1 00€crequTh IPaBOBYIO
OTIPEJICTICHHOCTD 3JIEKTPOHHON TOPTOBIIH, HEOOX0AMMO B 3aKkoHE «O0
ANIEKTPOHHBIX CIIENIKaxX» JaTh OMpPEACICHUE JICKTPOHHOTO JOKYMEHTA, IPU3HaB
IIPU 3TOM €T0 IOPUINYECKYIO CHITY; OIPEAECIUTH CTOPOHBI JIEKTPOHHOM CHEIIKU;
YpEryaupoBaTh NOPSA0K 0OMEHA AIEKTPOHHBIMU JOKYMEHTAMH IIPU COBEPIIICHUU
CHEJIKY; ONPEAETUTh MOMEHT U MECTO OTIIPABIICHHUS (MOJIYUEHUSI) AIIEKTPOHHOTO
JIOKYMEHTA, YCJIOBUS XPAHEHHUSI JIIEKTPOHHOTO AJOKyMeHTa. COOTBETCTBEHHO HAJI0
BHecTH aonojHeHus B 'K PD. Kpome Toro, Heobxoaumo pazpaborars TunoBoe
COTJIAIICHHUE O TIOPSAIKE 0OMEHA JOKYMEHTAMH MEXKTy YIaCTHUKAMHU DJICKTPOHHBIX
caenok, Hanmonaneueii crannapt «llopsimok oOMeHa IeKTPOHHBIMU
JIOKYMEHTaMU»; TUTIOBBIE COTJIAIICHUS, PETYIUPYIOIINE TOPSIOK JIEKTPOHHOTO
JTIOKyMEHTO000pOTa MEXTY Pa3IMUYHBIMU BEIOMCTBAMU, 3aKa3UUKaMH U
MOCTABIIMKAMHU, BKJIIOYAsi IPUMEHEHHE €IMHBIX (POPMATOB AJIEKTPOHHBIX
JIOKyMEHTOB ¥ CX€M 0OMEHa MMH MPU COBEPIIICHUH CIETIOK B CUCTEME

SHCKTpOHHOﬁ TOPIoOBJIX AJIA OCYIICCTBJICHHA 3aKYIIOK ITPOAYKIINN IJIsA
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benepalibHbIX TOCYJaPCTBEHHBIX HYX/I. B 11X ynydieHus onepaiuoHHON
COBMECTUMOCTH CETEH, YCIIyT U KOMIIBIOTEPHBIX TPOTrPAMMHBIX MTPHIIOKEHUI
PEKOMEHYETCS MPEANPUATHUSAM, IEATEIBHOCTh KOTOPBIX CBS3aHA C
OCYILIECTBICHUEM 3JICKTPOHHOM TOPTOBIIU, pa3padbaThiBaTh CTAHIAPThHI

PEAIPUATHN.
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I'TABA 2. BUABI JIEKTPOHHBIX CAEJIOK U UX
XAPAKTEPUCTUKA

J11st OONBIIMHCTBA CIIETIOK JAOMYCTHUMA MPOCTasi MMCbMEHHAs (popMa, eCiu
MHOE MPSIMO HE MPETYCMOTPEHO 3aKOHOM JIJI1 KOHKPETHOM KaTErOpUH CIIEIIOK.

[Ipwu 3axmr0ueHNN JOrOBOpPA CIEAYET UMEThH B BUly JBA MOMEHTA!

croco0 MOJIMKUCAaHUS IOTOBOPa CTOPOHAMHU

NopsAA0K (croco0) 3aKiI0UeHUs JOrOBOpa B MUChbMEHHOM (hopMe.

CoOOTBETCTBEHHO, MPH 3aKIIOYECHUH JIOTOBOPA B JIEKTPOHHOM hopme
HE00XO0MMO OTBETUTH Ha JIBa BOMPOCA — KAK CTOPOHBI MOJMUIIYT JOKYMEHTHI U
KaK UMH OOMEHSIIOTCSI.

CTOpOHBI MOTYT JOTOBOPUTHCS, YTO OHH MPU3HAIOT IOPUIUYECKYIO CUITY 3a
JIOKYMEHTaMU, TOAMUCHIBAEMbIMUA aHAJIOTOM COOCTBEHHOPYUYHOM noAmnucu (1. 2
cT. 160 I'paxxnanckoro kojekca). I'paxkaaHCKUI KOJEKC MPsIMO OTHOCHUT
(bakcUMIWIBHOE BOCITPOU3BEeHUE TOANMUCH ((DaKCUMUIIE) U AJICKTPOHHYIO
M(PPOBYIO MOAMKUCH K aHAJIOTaM COOCTBEHHOPYYHOU MOJIMUCH, P 3TOM OCTaBJISAS
nepeyeHb JonycTUMbIX ACII oTkpbIThIM. NHBIMH CJIOBAMH CTOPOHBI IOTOBOpPA
camu BIIpaBe OMPEICTUTh UCTIOJIb3YyEeMbI MU aHAJIOT COOCTBEHHOPYYHOM
MOJIKUCH U TIOPSAIOK noanucanus goropopa takum ACII.

[IpakTHuecKknii UHTEPEC B OTHOLIEHUU 3aKJIIFOUEHHUs TOTOBOPOB B
AIEKTPOHHOM (hopMe TPEACTABIIAIOT CIASAYIONIUX JIBa Crioco0a:

JloroBOp B MUCHbMEHHOM (POPME MOKET OBITh 3aKITIOUYEH ITyTEM COCTaBIICHUS
OJIHOTO JOKYMEHTa, MOAMUCAaHHOTO CTOPOHAMH, a TAaKXKe ITyTeM OOMEHa
JIOKyMEHTaMH IOCPECTBOM MOUYTOBOM, TeNerpadHoii, TeleTalmHoul, TeleOHHOMH,
AJIEKTPOHHOM WJIM UHOW CBA3H, IMO3BOJIAIOLIECH JOCTOBEPHO YCTAHOBUTD, YTO
JIOKYMEHT UCXOJUT OT CTOPOHBI MO J10roBopy (M. 2 cT. 434 ['paxk1aHCKOro
KOJIeKCa).

3aKIr0YeHUe I0TroBOpa B AJIEKTPOHHOM (hopMe IMyTeM HAIIPABJICHUS OJTHON
CTOPOHOI oroBopa oepThl (B TOM YKCIie, HAPUMEp, CaMOT0 TEKCTa JOroBopa), a

JIPYroy CTOPOHOM €€ MPUHATHUE IIyTEM COBEPIIEHUS T.H. KOHKIFOJEHTHBIX





25

JEeUCTBUH, T.€. COBEPILICHUE ACHCTBUI MO BBHIMOJHEHUIO YKa3aHHBIX B odepTe
ycioBuit gorosopa (1. 3 ¢1. 434 u 1. 3 c1. 438 I'paxk1aHCKOrO KOJEKca).

Wtak, ecu CTOPOHBI PEIMIIN 3aKIIOYUTH CETKY yIajJeHHO, 0e3 0OMeHa
"OyMaXKHBIMU'" 1TOrOBOpaMU, OJINMCAHHBIMU COOCTBEHHOPYYHO, OHA MOTYT
npUOErHyTh K JIEKTPOHHOHN (popMe T0TOBOpa U MOAIUCATH €ro "3JIEeKTPOHHOM
MOJAMUCHIO", YTO MPSMO JOIMYCKAETCS IEUCTBYIOIIUM 3aKOHOIATEECTBOM.

Jlist aToro cornacHo TpedoBaHuIo 1. 2 ¢T. 160 I'paxk1ancKoro kojaekca B
CaMOM TEKCTE JI0rOBOPa JOJHKHO OBITh MPSAMO MPEAYCMOTPEHO, YTO CTOPOHBI
IPU3HAIOT IOPUIUYECKYIO CHUITY 32 JJOKYMEHTaMH, MOANNCHIBAEMbIMH aHAJIOTOM
COOCTBEHHOPYYHOH noanucu. Boiaepkka u3 cy1e0HOro peleHus

[Tpu aTOM, CTOpOHAM JOTOBOpa HEOOXOAUMO COIJIACOBATh, YTO UMEHHO
OyZIeT ABIATHCA aHAJIOrOM COOCTBEHHOPYYHOM MOJMUCH. DTO MOKET OBITh JIOTUH
Y MAPOJIb K aKKAYHTY Ha CalTe, aApec NEKTPOHHON NOYTHI U T.1I1. Kak oauH u3
HauboJiee y1auyHbIX YHUBEPCAIbHBIX BAPUAHTOB MOKHO MIOPEKOMEHI0BATh UMEHHO
aJpec NEKTPOHHOM MOYTHI, T.K. TOJIBKO KOHKPETHBIE JTUI[A UMEIOT JOCTYII K
CBOEMY JJICKTPOHHOMY SIIITUKY, a COOOIIEHUs (PUKCUPYIOTCS (COXPAHSIOTCS) Ha
MOYTOBBIX CepBepax (Takue JOKYMEHTHI HaJIe)KHEE B IOKA3aTEIbCTBEHHOM ILJIaHE).
AJlpec 3JIEKTPOHHOM MOYTHI MOKHO (DAKTUUECKH (HO HE FOPUIUYECKH, T.K.
IOPUIUYECKU 3aKOHOM TIPSIMO TIpelycMOTpeHbl TpeboBanust k DIIIT)
paccMaTpHBaTh KaK CBOEOOPa3HYIO AIEKTPOHHYIO HU(PPOBYIO MOANKCH, a
(haKTHYECKH U FOPUIUYECKH OH OYJIET SBISATHCS aHAJIOTOM COOCTBEHHOPYYHOMU
MOJIHCH.

HacrosiTenbHO pekOMEHIyeM BCIO KOPPECTIOHAEHIINIO (BXOASIIYIO U
UCXOJAIIYI0), BKIIOYasl CaM JOTOBOP U CBA3aHHYIO C HUM NEPENHCKY, COXPAHATh
Ha MIOYTOBBIX cepBepax (COXpaHEHHUE €€ TOJIbKO Ha KOMIIBIOTEPE B Cllydae
ocrHiapyuBaHUs MOXKET ObITh HEJIOCTATOYHO).

B aTux mensx mgydrie BCero moJgoMIAeT dJIEKTPOHHBIN apec Ha gmail.com
(kcTaTu, NouToBBIM cepBruc Google MOXKHO UCTIOIB30BATH U JIS BAIIMX
KOPIIOPATUBHBIX ALIUKOB C BalllM COOCTBEHHBIM JOMEHHBIM nMeHeM). Google

(Gmail) obecnieunBaeT COXpaHEHUE KaK BXOSIINX, TAK U UCXOISAIIAX COOOIICHUH,
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B TOM YHCJI€ HallpaBJIIeMbIX yepes Ball mouToBbid kimeHT (Outlook, TheBat u
JIp.), @ TaKKe MPUHAJICKUT KPYITHOM, yBaXKaeMON KOMITAHUH, B CBSI3U C YEM
JIOBEpHE K JI0Ka3aTeIbCTBAM, XpaHUMbBIM Ha MTOUYTOBBIX cepBepax Google MoxeT
OBITH BBIIIIE, YEM HA MHBIX TTOYTOBBIX CEpBEpax, MPUHAIICIKAITNX, HAPUMED,
XOCTHHT-TIPOBaIepy WK BOOOIIE PACIIOIOKEHHBIX Ha BAIlIUX COOCTBEHHBIX
cepBepax.

JInst Gonblel HaJIe)KHOCTU SJIEKTPOHHOM CAEIKUA Mbl PEKOMEHIYEM TAKKE C
yuetoM 1. 3 ¢T. 434 u 1. 3 ct1. 438 ['paxkaaHcKoro KojeKkca (ImpeaycMaTpUBaOIIUX
3aKJTIOYEHHUE CHIEIKH ITyTEM COBEPIICHUSI KOHKIIIOJEHTHBIX JCHCTBUMN) MPOBECTH 10
Ballle¥ 3JIEKTPOHHOMU CJIETIKE OIUIaTy (WJIM aBaHC) OAHKOBCKHUM IUIATEKOM, B
Ha3HAYEHUHU KOTOPOTO yKa3aTh HOMEP BalllEro 3JIEKTPOHHOTO J0r0BOpPa, 1aTy €ro
3aKJTIOUCHMS, a TAKXKE aJipeca IEKTPOHHOM MOYThl CTOPOH (KUJIU TOJIBKO
MJIaTEIbIIMKA), KOTOPBIE UCIOJIB3YIOTCS CTOPOHAMMU /1711 OOMEHA JIEKTPOHHBIMU
JIOKyMEHTaMH ¥ MPU3HAHBI UMH aHAJIOTOM COOCTBEHHOPYYHOM TMOJTHCH.

Takoe npuMedaHue K MIaTeXy U COXpaHEHHE BCEH MEePENUCKU Ha MOYTOBBIX
CepBepax MOCIyXaT I0Ka3aTeIbCTBOM TOTO, YTO HAMIPABICHHBIM UCTIOTHUTEIIEM
(mpoaaBiiom) toroBop (odepTa) U MOJIYISHHBINH UM aKIENT JOTOBOpa OT 3aKa3unKa
(moxkymaTesl) UCXOAUIIN JeUCTBUTEIBLHO OT CTOPOH JIEKTPOHHOU CIIENKU. A
CTOPOHBI TAaKKM 00Pa30M BBIMOJHSAT TpeOoBaHue 1. 2 cT. 434 I'pak1aHCKOTO
KOJIEKCa O TOM, YTO MpH OOMEHE JOKYMEHTAMU CPEJICTBAMU CBSI3U JTOJKHA
CYILIECTBOBATh BO3MOXXHOCTh YCTAHOBHUTbH, UTO JOKYMEHTUCXOIUT OT CTOPOHBI O
JIOTOBODY.

Takke MOKHO B JIOTOBOPBI, aKThI, CYETa, COCTABJISIEMbIE B 3JIEKTPOHHOM
dbopme, 106aBIATH Ppakcummiie (IPSIMO MTPEAYCMOTPEB B AIEKTPOHHOM JIOTOBOPE
TaKyr BO3MOXXHOCTh — KaK 00s3aTEIbHYIO WK BO3MOXKHYIO, IO JKEJIAHUIO
cTopoHbl). Takum oOpa3zoM, Mpu pacreyaTke YKa3aHHBIX TOKYMEHTOB Ha HUX
OyZeT 0ToOpaXkaThCs KOMUsI COOCTBEHHOPYYHOM MOITUCH: B PSZIC CIIydacB
HAJOTOBBIM OpTraHaM, 0aHKaM U T.II. IOCTATOYHO OOBIYHOM KOMUU JOKYMEHTA, T.€.
1 HeoOs3aTeNbHO 00palaTh MX BHUMaHUE Ha TO, YTO JOTOBOP 3aKJITIOYCH B

3JIEKTPOHHOM (hopMe U MOAMKUCAH aHATIOTOM COOCTBEHHOPYUYHOU MOAMUCH.
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J1Jist CTOPOH JJOrOBOPA, UCIIONIB3YIOIINX B CBOEH JIEATEIbHOCTH IIATEHKHYIO
cucremy WebMoney u, TeM 6oJee, MPOBOASIINX OIUIATy MO JOTOBOPY Yepes
WebMoney, MOXHO TOPEKOMEHI0BATH NP 3aKIIOYEHUH JI0TOBOPA B AJIEKTPOHHOM
dbopme ucnonb3zoBath cucremy WebMoney, a umenno cepBuc "KontpaxTsr"
ApbOutpaka WebMoney, 03BOISIONTNI 3apETHCTPUPOBAHHBIM MTOJIH30BATEIISIM
WebMoney 3arpy3uTh UX JI10roBOp Ha cepBep U MOANKUCATH €r0 AaHAJIOTOM
COOCTBEHHOPYUYHOU MOANUCH. Takoil crioco0 3aKI0UeHUS U TOANUCAHUS
JIOTOBOpA B 3JIEKTPOHHOU (popme OynieT HajiexKHEe, €CIM Y CTOPOH J10r0BOpPa
UMEIOTCS IepCOHaIbHBIE atTecTaThl WebMoney.

JlononHuTeNnbHAs HHPOPMALIHS O 3aKIIOYEHUH I0TOBOPOB B 3JIEKTPOHHOMN
dbopme depes cucremy KontpakroB WebMoney

BrionHe A0mycTUMO 3aKIII0YEHUE AIEKTPOHHOM CAENIKH ITyTeM
OITyOJIMKOBAHUS UCIIOJIHUTENEM ITyOIMYHOM 0(epThl Ha CAalTE U MPUHSTHS €€
3aKa34MKaMU IyTEM COBEPIICHUS KOHKIIIOJEHTHBIX JEHCTBUH, OJHAKO
PEKOMEH/IAIIMU B 3TOM YacTH NOTpeOoBaiy Obl 3HAYUTEILHOTO YBEIHMUCHUS
o0bemMa JaHHOTO IOPUANUECKOr0 KOMMEHTApHs, a IOTOMY HE OyJieM 3/1eCh
yIIyONIsThCs B TAKOW CIIOCO0 3aKIIOUEHUS AIEKTPOHHBIX I0TOBOPOB.

Ha camomM fene HET HUKaKUX 3aKOHHBIX MPETSITCTBUM K 3aKITIOYCHUIO
JIOTOBOPOB B 3JIEKTPOHHOM (hopme, a paBHO K COCTABIICHUIO AJIEKTPOHHBIX CUETOB,
aKTOB U Ja)K€ CUETOB-(PaKTYyP.

['paxknaHckuii KOJEKC MPSIMO J0MyCKaeT MOANKUCaHNe J0TOBOPOB (a
COOTBETCTBEHHO, ¥ BCEH COMYTCTBYIOLIEH JOKYMEHTALMHU) HE TOJIBKO
COOCTBEHHOPYYHOH MOJIMUCHIO, HO U aHAJIOTOM COOCTBEHHOPYYHOM MOAMMCH,
BKJTIOYAs (PaKCUMHIIC, DJICKTPOHHYIO ITU(DPOBYIO IOAMKUCH U JTF000M HHOW aHaJIoT
COOCTBEHHOPYYHOU MOJIMUCH, O KOTOPOM JIOTOBOPSITCSL CAMU CTOPOHBI CIIEIIKU.

Hu Hanoroeiit kojekc, HM 3aK0H 0 OyXTrajJTepCcKOM y4eTe He CoAepKaT
TpeOOBaHUI K TOKyMEHTaM O TOM, YTO OHU JOJKHBI OBITh MOANHUCAHbI UMEHHO
COOCTBEHHOPYUYHOU MOJIMHUCHIO.

3aKkoH 0 OyXraJlTepcKOM yueTe TpeOyeT, 4TOObI MepBUYHbIE JOKYMEHTHI

coJiep ki " TMYHYIO TTOAMHKCH", KOTOpast HE00SA3aTeIHHO JT0OJDKHA OBIThH
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coOCcTBeHHOPYUYHOM. "JInuHas" cBUIETENBCTBYET O MPUHAAIICKHOCTH MOJITUCH
KOHKPETHOMY JIUITy, "nuaHast" He o3HavaeT "coocTBeHHOpYUHas". UHbIMU
CJIOBAMH JIMYHAS TIOJIMUCHh MOXET ObITh U B (hOpME aHAJIOTa COOCTBEHHOPYUYHOU
MIOJIMTMCH, BKJIIOYAst SJIEKTPOHHYIO HU(PPOBYIO MOAMKCH, (haKCUMMUIIE U JIP.
Hanoroselil koieKkc Takxke TpeOyeT HATMYUE MOIIMUCH B JOKYMEHTAaX, HO HE
OTpaHUYMBAET €€ BUJ UIMEHHO COOCTBEHHOPYUYHOMU MOAMUCHIO.

[IpensiokeHHbIA MOAXO0A K TEPMHUHOJIOTUN PA3JeNsieTCsl U cyaamu (CMm.,
Harnpumep, [loctanoinenne ®AC MO no neny NoeKA-A40/2727-03 — TekcT
pelieHus: IPUBEACH B BBIJIEPKKAX U3 Cy/1€OHOM MPAaKTUKU B KOHIIE JAHHOTO
IOPUUYECKOTO KOMMEHTapus).

Takum 006pa3om, MOKHO KOHCTaTUPOBATh, UTO MPEKHSS MPAKTUKA (KOTa
(akcuMuIIe HE CYUTAIACH JIMYHOM MOAMKUCHIO, @ B OTHOLIEHUHU CUETOB-(PaKTyp,
HaIlpyuMep, TOBOPHIIOCH, YTO 3aKOHOIATEIIbCTBO HE MPEAYCMATPUBAET TAKOU
Croco0 MOJIMMCaHUs ) U3BMEHWIACh U U3MEHWIACH B JIYUIIIYIO, IPABUILHYIO
CTOpPOHY.

Boruer mo H/IC MOXHO MOTy4YuTh U TIO cUeTy-(PakType, COCTaBICHHOMY B
3JIEKTPOHHOM (hopMe U MOANMCAHHOMY aHAJIOIOM COOCTBEHHOPYUYHOM MOAIUCH
(Hanpumep, pakcUMuIIE).

[Ipocum oOpaTuTh BHUMAHUE, YTO JAHHBINA IOPUIUIECKUN KOMMEHTAPUN HE
rapaHTUPYET BaM OTCYTCTBUE MPOOJIEM C HAJIOTOBOM B CIIyYae 3aKJIFOUEHHSI CIIETOK
B DJIGKTPOHHOM (hopMe U BEACHHUS ANEKTPOHHOTO JOKyMeHToobopoTa. Ero nens -
M0Ka3aTh, YTO 3aKJIIOUYCHHE CACIIOK B JIEKTPOHHOMN (popMe HE TOJIBKO 3aKOHHO, HO
Y IPAKTUYECKH BO3ZMOXHO U JIOMTYCTUMO, & PaBHO JOIYCTUM 3JIEKTPOHHBIN
JOKYMEHT0000poT. Tem He MeHee, Ha IPAKTUKE MOTYT BO3HUKHYTh MPOOIEMBI
Pa3IMYHOro pojAa U HaJlo ObITh TOTOBBIMH MX IIPEOI0JIEBATh (HO 3TO HE 3HAYUT,
4YTO OHM HempeoAoauMmeble). Tak, naxe MUHUCTEPCTBO (PUHAHCOB MOCTENEHHO
HAYMHACT MPU3HABATH AIEKTPOHHBIN JOKYMEHTOO00POT

Boiaepxku u3 cy1eOHOM NPAKTUKU, TOATBEPKIA0IIENH 3aKOHHOCTD U

JEHCTBUTEILHOCTH JIOTOBOPOB, 3aKIIF0UYAEMbIX B 3JIEKTPOHHOU (hopme (depes
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WHTEpHET), 1 ANEKTPOHHOTO JOKYMEHTO000pOTa, BKIII0Yas cuera-(pakTyphl B
AJIEKTPOHHOU (hopme

Mertoauka npOBEPKU JOTOBOPHOM AEATEIBHOCTH B MPOLIECCE PEBU3HUU
(HMHAHCOBO-XO3SIICTBEHHOM NIEATEILHOCTH B TIOJIPA3/ICICHUSIX YTOJIOBHO-

HUCIIOJTHUTEIbHOM CUCTEMBI

2.2 Oco0eHHO 2JIEKTPOHHBIX CAEJOK U MpodjeMa UX peaju3aluu

PedopmupoBanue yrojioBHO-MCIOJHUTEILHON CUCTEMBI C TIEpeiaueii ee B
BesieHne MununcrepcerBa roctuiiuu PO noctaBuio Ha OJHOM YPOBHE C IPYTHMU,
3a/1auu CBSI3aHHBIE C OpraHu3alreld BeJOMCTBEHHOTO (PMHAHCOBOTO KOHTPOJISL.[59]
[Tpukazom Muntocta Poccun ot 02.11.1998r. Ne 1170-K opranuzoBana
KOHTPOJIbHO-PEBU3MOHHAs CiTy»0a [ TaBHOTO ynpaBlieHUs UCTIOTHEHUS! HaKa3aHUN
MunuctepcTBa octuiuu PO[60] (mpunoxenue Ne 6).

B 1ensx noBbIlIeHNs KaueCcTBa YKa3aHHOTO KOHTPOJIS, yCTPAHEHUS
HapyleHUH B PUHAHCOBO-X03MCTBEHHOMN JEATEIbHOCTU MOBEIOMCTBEHHBIX
noapasaenenuii 29 mapra 2001r. noanucan I[Tpuka3z I'YVIH Muntocta Poccun Ne
55 «O06 opraHu3aly ¥ OCYIIECTBICHUH BEIOMCTBEHHOTO (DHHAHCOBOTO KOHTPOJIS
B YT'OJIOBHO-UCIIOJIHUTEIBHOM cucteMe MuHncTepeTBa roctTuinu Poccuiickon
denepanum», KOTOpbIM yTBepxKIAeHO [lonoxkenne «O BeAOMCTBEHHOM
(MHaHCOBOM KOHTPOJIE B YTOJIOBHO-UCIIOJIHUTENBHON cucTeMe MUHHUCTEpCTBA
roctuunu Poccuiickoit @enepanumny.

ITpoBepka opraHuzanuu U BeI€HUS! JOTOBOPHOU JI€STEILHOCTH B
NO/Ipa3ieNICHUsIX IEHUTEHI[MAPHON CUCTEMBI OCYIIECTBIISIETCS B paMKax
BEJIOMCTBEHHOTO (DMHAHCOBOT'O KOHTPOJISI PEBU3MOHHBIMHU CITy>KOaMH,
MO/Ipa3IeNICHUsIMUA ONIEPATUBHBIX CITYkO, OCYIIECTBIISIOMIMMHI POTUBOACHCTBIE
MPECTYIUICHUSIM B cepe SIKOHOMHUKE B nojpaznenenusx Y UC,
MPOU3BOJICTBEHHBIM yHpaBJICHUEM (I10JIBEIOMCTBEHHBIX MPOMBIIIIEHHBIX
NPEANPUATUNA) U APYTUMHU MOJPA3ACICHUSIMU TI0 HAIIPaBJICHUAM KypaTopcTsa. B
X0J1€ KOHTPOJIA [0 JUHUAM JESITEILHOCTHU CIY>KO MpoBepsieTCs:

[lo ropumuueckoit ciyxoe:
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- COOTBETCTBHUE TEKCTOB JJOTOBOPOB JEHCTBYIOMIEMY IPaKIAHCKOMY
3aKOHOJIATEIHCTBY M BEJIOMCTBEHHBIM HOPMATHBHBIM aKTaM, KOHTPOJIb 32
BU3WPOBAHUEM MMPOCKTOB 3aMHTEPECOBAHHBIMU CITyKOaMU;

- BEJICHUE XKypHaJia pETUCTPAIH JIOTOBOPOB, CBOCBPEMEHHOCTD U
MIPaBUIILHOCTH PErUCTPAINH 3aKITIOUYEHHBIX JJOTOBOPOB M KOHTPAKTOB, XPaHCHUE
JIOTOBOPOB;

- TIOPSIIOK MPOBEACHUS IKCIIEPTHOM OIEHKH JIOTOBOPOB;

- cOO0JII0JIEHNE UHTEPECOB YTOJIOBHO-UCIIOJHUTEIHLHON CUCTEMBI B YCIOBHSIX
TEKCTa JIOTOBOpa (IOTOBOPOM JIOJIKEH ObITh KOHKPETHO YCTAHOBJIEH pa3Mep
HEYCTOEK 3a MOCTAaBKy TOBapa HEHAAJIE)KAIIETO Ka4ecTBa U HEKOMIUIEKTHOTO, HE
YCTPaHEHHUH B MPEyCMOTPEHHBIN CPOK HEJIOCTATKOB TOBapa, 32 HEJIOMIOCTABKY
WM TIPOCPOYKY TIOCTaBKH TOBAPOB, OCOOCHHO TIPH MPEO0IUIATE U APYTUE BHUIBI
OTBETCTBEHHOCTH 3a HAPYIICHHUE YCIOBUI 10TOBOPA);

- OCYIIECTBIICHUE ITPOBEICHUS MPOBEPKU KOHTPAT€HTOB HA MPEAMET
OTCYTCTBUS KPHUMHHAr€HHOCTH U (PMHAHCOBYIO COCTOSTEILHOCTh OTIEPATHBHBIMU
CITy’k0aMu TIOJIpa3/IeICHHS WIIA BBITIIECTOSIIIETO BEIOMCTBEHHOTO OPTaHa;

- TIOPSIIOK OCYIIIECTBIICHUS KOHTPOJIS BBHITTOJIHEHHSI B3STHIX IO JJOTOBOPAM
00513aTeNbCTB, 3aKPEIUICHUE TIEPCOHATFHON OTBETCTBEHHOCTH 32 HCIIOTHEHUEM
JIOTOBOPOB Ha COTPYAHUKOB TMOIPA3ICNICHNsI, HATMYUE U TTOPSIOK BEICHUS
KapTouek (>KypHaJIOB) yueTa UCTIOTHEHHsI TOTOBOPOB, MOPSIIOK AOKIaaa
PE3YNIBTATOB U MEPUOUYHOCTH TI0 UCTIOTHEHHUIO JOTOBOPHBIX 00513aTE€ILCTB (yUeT
JTOJDKEH BECTUCH 10 CPOKaM, MMPEAYCMOTPEHHBIM JIOTOBOPAMH, 110 KOJIMYECTBY,
CyMMe€, Pa3BEPHYTOMY aCCOPTHUMEHTY);

- TIOPSIIOK BEICHUSI MPETEH3MOHHO-UCKOBON PaOOTHhI, TPETbSIBICHHE
TpeOOBaHMI O B3BICKAHUU HEYCTOWKH M BO3MEIICHUH YOBITKOB, PUYNHEHHBIX
HEUCTIOJTHEHUEM WJIM HeHAJIS)KAIINM UCTIOIHEHUEM 0053aTeIbCTB 10 JI0TOBODY,
paboTa B apOUTpa)KHBIX CyJax.

ITo 6yxranTepumu:

- TIOJIHOTY W CBO€BPEMEHHOCTH 0(OPMIICHHUS JOTOBOPAMH OCYIIECTBIISIEMBIX

XO3SIICTBEHHBIX ONEpallii, yIeT U OTPAKEHHUE UX B OyXTaJITEPCKOM yueTe
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(OJIHOTY OTpaXKeHUs XO3UCTBEHHBIX onepaluii B [ maBHoM kHure, XKypHai-
opaepe Ne 1, XKypram-opaepe Ne 6, XKypnan-opaepe Ne 8, dhopmbr Ne 2 «Otuer o
MPUOBLUISIX U YOBITKAX);

- TIOPSIIOK OCYIIECTBIICHUS PACUETOB I10 3aKJIIOYEHHBIM TOTOBOPAM,
KOHTPOJIb 32 MOTallleHHeM J1I€OMTOPCKON 3a107>KEHHOCTH;

- MephI pearupoBaHus NMPU BOSHUKHOBEHUHU IIPOCPOUCHHON JEOUTOPCKOM
3a10JDKEHHOCTH;

- HaJU4Khe KOMHCCHH MO CIUCAHUIO 1I€O0MTOPCKOM 3a10KEHHOCTH
HEBO3MOXKHOM K HCTPEeOOBAaHUIO U €€ padoTy.

[To pMHAHCOBO-3KOHOMHYECKHUM CITy>KOaM:

- TIPOBEJCHHE PACYETOB SIKOHOMHUUYECKOU 3(h(PEKTUBHOCTHU TMpeasiaracMbIX
CHENOK;

- 000CHOBaHUE LIEHBI, PEAMETA I0TOBOPA.

[To mpou3BOICTBEHHBIM CITY>KOaM:

- y4erT 3aTpatr Ha IPOU3BOJCTBO MPOIYKLIHHU 10 PA3IMYHBIM 3aKa3aM,
peHTa0EIbHOCTh MTPOU3BOICTBA, PUTMUYHOCTH MPOU3BO/ICTBA IO BUAAM
MPOIYKIUN (HA IPEIMPUATHAX TPOMBIIINIEHHOTO KOMILJIEKCA);

- MPOBEJICHHUE PACUETOB O BO3MOXKHOCTH noapasaenennit Y UC k
MIPOM3BOACTBY 3akynaemont Y MH nmpoaykunu, npu 3aKynkax npogyKLuu s

OIOKETHBIX HYXJ] Y TOABEAOMCTBEHHBIX TPEANPUATUNL;

PEHTAa0CITLHOCTD MPOJAK;

BBITTOJIHCHUC 0651321TCJ'IBCTB, 10 Ka4CCTBY MMPOJAYKIIHUU N CPOKAM ITOCTABKH,

y4ET TOTOBOM U OTIPYKEHHOU MPOAYKIIUY;

ITPOBOJIUMBIE MEPOITPUATHS 10 PA3BUTHIO BHYTPUCUCTEMHOTO PHIHKA.

B noapaznenenusix, 1o JMHUM ACATEIBHOCTHA KOTOPBIX OCYIIECTBIISETCS
B3aUMOJICUCTBHUE:

KoHtposib 3a peanuzanuenn 10roBOpoB U MPEACTABICHUEM OTUYETHBIX
MAaTEPHUAJIOB B BBIIIECTOSIIME BEIOMCTBEHHbBIC OPraHU3alINM;

OnHOBpPEMEHHO, MPY OCYIIECTBICHUHU 3aKYIOK JIJIsl HYK/ YUPEKICHUM,

HUCIIOJTHAOIMWX HaKa3aHUA:
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- 1EJIEBOE MCMOJIb30BaHNe OIOIKETHBIX aCCUTHOBAHUM;

- paboTy KOMHUCCHH, OCYIIECTBIISAIONIEH OJTOTOBKY U MIPOBEICHUE
KOHKYPCOB, IPOBEPKY KOHTPAreHTOB;

- TIOPSAZOK MPUEMKHU U YUYET MPUoOpeTaeMoi MpoaAyKIUH, €€ KaueCTBO,
COOTHOILIEHHE LIEHBI C PPIHOYHBIMH U T. II.

[TonpazneneHnii MpOBEPAOIIUX KOMMEPUYECKUE CTPYKTYPBI:

- Ka4eCTBO IIPOBEECHUS NPOBEPKHU OPraHU3alMi TAPTHEPOB HA IIPEAMET
(MHAHCOBOM COCTOSITEILHOCTU U OTCYTCTBHSI KPUMUHAr€HHOCTH, 0OOCHOBAaHHOCTh
BBIBOJIOB I10 pe3yJibTaTaM JaHHOW MPOBEPKH.

Kpome Toro, B Xxo1€ npoBEpKH MPOBOAUTCS 03HAKOMIICHHE C PE3yJIbTaTaMU
MPEABIIYIIUX IPOBEPOK, U YCTPAHEHUE BBISIBICHHBIX HEJIOCTATKOB.

[Topsimok nmpoBeaeHUsI TPOBEPOK, TPOBEPSIEMBIE BOITPOCHI, 00BEM U IEPHO/
3aBUCAT OT ITOCTABJICHHOW 3a7a4H, LIEJIEN, KOJIMYECTBEHHOIO COCTAaBa
MPOBEPAIONINX U UX crienuanu3anuu. [[poBepku MOTyT ObITh JOKYyMEHTAIbHBIMU,
BHE3aIHbIMHU, MJIAHOBBIMH, BELIOOPOUHBIMHU U T. TI.

B nauvane npoBeieHHsI TPOBEPKU B 3aBUCUMOCTH OT MOCTABJIEHHOM 3a/1aun
1eJ1ecO000pa3HO COCTABUTH MEPEUEHb BOMPOCOB, KOTOPbIE HEOOXOUMO
pPaccMOTPETh B XO€E MPOBEPKHU, HAIIPUMED YITOMSHYTBIE B IPUJIOKEHUU Ne 7.

AHanoruYHBIE BOMPOCHI B BUJIE aITOPUTMa HEOOXOIUMO TIOITOTABIUBATh
nepe MPoOBEPKOM U MPU MPOBEICHUN OIOJIKETHBIX YUPEXKICHUN U
IIPOM3BOJICTBEHHBIX MPEANPUATHH, a B Ujeae He00X0ANUMO U31aTh COOPHUK
aJICOPUTMOB I10 HANPaBJICHUSIM NPOBEPOK, KOTOPHIH 11€71eCO00pa3HO BKIIOYUTH B

cripaBouHUK pesusopa I'YHH Munrocra Poccun.
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3AKJIIOYEHUE

ITo uToram mpoBEAEHHOTO UCCIICIOBAHUS MOXKHO C/IENIATh CJICAYIOIINE
BBIBOJIBL:

VY4acTHUKY TPpakIaHCKOTO 000pOTa MOCTOSTHHO BCTYIAIOT BPA3JIMYHOIO
pO/ia OTHOUIEHHUS, HAN0O0JIee YACTHIMU W3 KOTOPBIX SIBJIIOTCS IOTOBOPHBIE.[66]

B npornecce paGoTsl HaMu HaJ BELIOPAaHHOM TEMOW MCCIEA0OBAHMS 1aHbI
OMpEeICNICHHUS] U PACCMOTPEHO HOPMATUBHOE PETYJIMPOBAHUE JOTOBOPHOI pabOThI
B MTO/IBE€JIOMCTBEHHBIX TOJIpa3/ICICHUSX MIEHUTCHIIMAPHON CUCTEMBI, OpraHu3aIlus
€€ KOHTPOJIsl, @ TAKKE€ OCHOBHBIE ACIEKThI, BOZHUKAIOIIHNE MPHU OCYIIECTBICHUU
(hUHAHCOBOM, XO3SICTBEHHOUM U MPOU3BOJACTBEHHOM €SI TEIHLHOCTH
MOABEIOMCTBEHHBIX MOJAPA3/ICICHUMN.

JlanHast paboTa HarJISIAHO MOKAa3bIBAET 3HAUUMOCTh M aKTYaJIbHOCTb
MPOBEJICHHOTO UCCIIeIOBaHMs. SBIsIETCS COCTaBHOW YacThi0 (PMHAHCOBO-
HKOHOMHUYECKOU JIeATeTbHOCTH YUPEIKICHUN, UCTIOJHAIONINX HAKa3aHUs, U
MOABEIOMCTBEHHBIX MPEANPUATUM, KAYECTBO €€ OpTraHU3allui U BO3MOXKHOCTh
MCITIOJIb30BAHUS MTOTSHIIMAIOB PA3IMYHBIX CIIYkKO MOpa3eIeHU CYIIIECTBEHHO
CKa3bIBACTCs, KAK Ha UTOTaX (DMHAHCOBBIX PE3YIbTATOB, TaK M HAa Y(PPEKTUBHOCTH
WCIIOJIb30BaHUs OIO/IPKETHBIX ACCUTHOBAHUM, BOBMOKHOCTU UX YKOHOMUH.

OnHako He BO BCEX MOAPA3ACICHUSAX UCIOIb3YETCS B3aUMOCBS3b
Pa3JIMUHBIX CIIYXKO B MOJTHOM 00bEME, KPOME TOTO MPAKTUKA CBUACTEIHCTBYET O
3HAYUTETBHBIX PA300IICHUSIX MEXIY CITYKOaMU TIPH MPOBEJCHUH JaHHON PabOTHI.
Tak, mpakTUYECKH BO BCEX MOJIpa3/IeTICHUsX 3Ta paboTa 3aKperieHa
JOJDKHOCTHBIMHA MHCTPYKITUSIMH 32 IOPUINYSCKUMU TpynmnamMu. Ha npakTuke
IOPUIUIECKUE CITYKOBI, KaK TIPABUIIO, COCTOST U3 OJHOTO JINOO TBYX
cOTpyaHUKOB. KOHTPOJIb K€ 3a peain3anneii 00s13aTeabCTB MO JOTOBOpaM
BO3JIaraeTcs Ha X03IMCTBEHHO-TEXHUYECKUE MO0 Ha OyXTalTepCKue CIyKOBbI,
KOTOpbIE HE 001a1af0T HEOOXOIUMBIMHU 3HAHUSIMU M TOHKOCTSIMH FOPUCTIPYACHITUN

B o0JyracTu AOTOBOPHOTIO IIpaBa.
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3TO SIBUJIOCH OJJTHOM M3 IPUYUH MOHECEHHBIX YOBITKOB OT IOrOBOPHOI
nearesnbHocTH B 2003T., ¥ TOJIBKO 1O HE UCIIOJIHEHHBIM JOTOBOpaM cymMa yiiepoa
coctaBuiia 6osiee 600 MiTH. pyOJIeH.

OTcyTCTBHE YETKOTO pa3rpaHUYEeHHs IOJJHOMOYNN U OTBETCTBEHHOCTH
MEXTy CITy>KOaMH €KeroJHO MPUBOIUT K 3HAYUTEIbHBIM HAPYIICHHUSIM
SKOHOMHYECKOTO XapaKTepa, B TOM YUCJIE U JOJKHOCTHBIM ITPABOHAPYIICHUSIM.
Tonpko B 2003r. OBLI0 IPUBIIEYCHO K PA3IMYHBIM BUJIaM OTBETCTBEHHOCTH OoJiee
2 000 coTpyAHUKOB, B TOM YHCJIE€ K YyrOJI0BHOM 0K0110 10%.

B noapaznenenusx, rae Xopolo HajakeHa JaHHast paboTa, OHa 03BOJISIET
IpeaynpeauTh HAPYIICHHS B cpepe SIKOHOMUKH KaK CO CTOPOHBI COTPYAHUKOB
YTOJIOBHO-UCIIOJIHUTEIBHON CUCTEMBI, TAK U CO CTOPOHBI KOHTPAreHTOB.

YeTko oTiaXxeHHasi HOpMaTUBHAs 0a3a B COYETAHUU C MPOLYMAHHOM
CUCTEMOM 3aKpeIyIeHUs] U OpraHU3aliy KOHTPOJIA, C pa3iesieHueM (PyHKIUI
MEX/ly 3aUHTEpECOBAaHHBIMU CIIy>kOaMHU- OCHOBHAs 3ajjaya, CTosIas nepes
MO/IBE€IOMCTBEHHBIMHU MOAPA3/ICICHUSIMH B JAHHOM HalPaBJICHUU XO3SIIICTBEHHOM
NEeATEIBbHOCTH.

OnHako MpakTUKa U aHaJIU3, IPOBEACHHbBIA HaMU B paznene 3.2 « Tunuuneie
HEJOCTATKU OpPraHU3alluy JOTOBOPHOHM paboThI B moApasaeneHusx Y UCy,
CBUIETENBCTBYIOT O 3HAYUTEIIBHBIX YIYIIEHUAX U HAJIMYNHU CYIIECTBEHHBIX
HEJJOCTAaTKOB B OPTaHU3aLMU U COMPOBOXKICHUH JIOTOBOPHOU PabOTHI.
HapyieHuns, pacCMOTPEHHBIE B JAHHOM pa3JIesie, SIBISI0TCS TUITMYHBIMU JIJIS1 BCEX
noApa3AeiIeHU IeHUTEHIIMapHOi cucteMbl MuHucTepcTBa 1octuiuu PO. Oto,
IpexJie BCEro HellelieBoe (PMHAHCUPOBAHUE; HAPYILIEHHUE 3aKOHOIaTEIbCTBA IPU
OCYLIECTBJIEHUH 3aKYIIOK JUIsl TOCYTapCTBEHHBIX HYXK]I; 3aKyIIKa MPOAYKLIMH 110
3aBBILLIEHHBIM IIeHaM; TPOU3BOACTBO IJIAHOBO YOBITOYHOU MPOAYKIIMH; BBIITYCK
MPOIYKIMHU, HE TIOJIb3YIOIIEHCS CIIPOCOM; HAPYIIEHUS CBA3aHHBIE C TOPSIKOM
OTPa)KEeHHUS XO35IMCTBEHHBIX OMNepaluii B OyXraiTepckoM yueTe.

B npoBeneHHBIX UCCIIEIOBAHUAX BUIHO, UYTO MEPHI MO MPETYIPEKICHUIO
HapyIIeHU B chepe T0roBOpHOM pabOThI B OJIBETIOMCTBEHHBIX MOAPA3IEICHUIX

MPAaKTHUYCCKN HE MPCATNIPUHNUMAIOTCA a100 UMEIOT Y3KYHO HAIIpaBJICHHOCTD,
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npoduIakTUKa OTCYyTCTBYeT. PaboTa, 3a4acTyro, CBOJAUTCS K BBISIBIICHUIO
HapyIIEHUHN U 370yNOTpeOaeHuH B chepe JOTOBOPHOM NEATEILHOCTH, 1a U HOCUT
B OCHOBHOM OJTHOOOKHUI XapaKTep- BBIABJICHUE HAPYIICHUHN CBA3aHHBIX C
pacxo0BaHUEM OIOPKETHBIX aCCUTHOBAHUM.

Meponpusitusi, HanpaBJIeHHbIE HA TPEAYNPEKICHUE HAPYIIICHU,
HCKJIFOUEHUE BO3MOKHOCTH MPEBBIIIECHUS TOJKHOCTHBIX MOJHOMOYHH, U
MIPEIOTBPAICHUIO WX B OyAyIIeM 3a4acTyio HOCSAT (hOpMaJIbHBIN XapaKkTep J1u00
HE CUCTEMaTUYHOCTb.

Henb3st He 0OCTaHOBUTCS Ha ClieyIoleM MOMeHTe. B TeueHue psaga
MOCJIEAHUX JIET 3HAUUTEIbHAs YaCTh ACCUTHOBAHUM MOCTYNAIOIINX [IIaBHOMY
pacIopsIUTENIO I 00eCIIeUeHUs HY K/ TTOIBEIOMCTBEHHBIX MOApa3IeIeHUN
HaIpaBJISIETCSl UM HE JICHS)KHBIMU CPEJICTBAMU, a YK€ HEOOXOAMMOM TPOIYKIIUEH,
MPUOOPETEHHOM IIEHTPAIIM30BAHO, T. €. MOCIIE MPOBEACHUS COOTBETCTBYIOIINX
3aKyTIOK.

Mexy TeM, HEJJOCTATKOB M HAPYIICHUM, CBI3aHHBIX MPU TOM HE
ycTaHoBjieHO. OJIHaKO, HApYIIEHUS, BHISIBICHHBIC B X0J1€ UCCIICIOBAaHUI
TUMUYHBIX HEJIOCTATKOB, MPUCYIIM HA HAIll B3TJIST U MPU OCYIIECTBICHUHU JaHHBIX
XO3IMCTBEHHBIX OMEPAIUAX TJIABHBIM PACTIOPSIUTEIIEM.

DTO CBSI3aHO C TEM, YTO B IEHUTECHIIMAPHON CUCTEME HET TAKOM
BEJIOMCTBEHHOM CITY>KObI, KOTOpasi Obl OCYIIECTRIISTIa KOHTPOJIb 3TOTO
HaIpaBJICHUs AesTeIbHOCTU. Ha Hal B3risi, paHee IelCTBYOLIEe
(peopranmzobannoe B 2003r.) moapasaenenue, OnepaTuBHO-PO3BICKHOE OIOPO IIPH
['1aBHOM yTpaBJI€HUHU W UCTIOJTHEHUS HaKa3aHUs OCYIIECTBIISIIO JaHHYIO padoTy,
MOJKET OBITh M HE B ITIOJJHOM 00BbEeME, KaK 3TO JOJIKHO OBITh, OJHAKO OHO OBIIO
NEeWCTBEHHO, U IPUHOCHUIJIO CBOU PE3YJIbTAThl B MPOBEICHUM pacciieloBaHuil. B
HACTOSIIEE BPEMS CTPYKTYPbI, CIIOCOOHOM peliaTh 3Ty 3ajady, B [ 1aBke HET.

C npyroii CTOpOHbI, UCXO/s U3 3aa4, BO3JI0KEHHBIX Ha [ 1aBHOE
yIIpaBJICHUE HAKa3aHUH, 3TO, IPEKIE BCErO, 3aKOHOTBOPYECKAsI U KOHTPOJIbHAS
GyHKIIUK- OpTraHU3aIMs ¥ BEJICHHE HOPMATUBHOTO PETYJIMPOBAHUS EATEILHOCTH

IIOoABCIOMCTBCHHBIX HpeI[HpI/IﬂTI/II\/'I, HarpaBJICHHOC Ha pCaIn3aluio NCIIOJTHCHUA
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HAKa3aHUU B COOTBETCTBUU C POCCUHUCKUM 3aKOHOAATEIbCTBOM, U OCYIIECTBICHUS
KOHTPOJIS 32 UX ACSITEIBHOCTHIO, IIEeJIeCO00pa3HO ObLII0 ObI HAMIPABIIATH JCHEKHBIC
ACCUTHOBAHMS HETIOCPEACTBEHHO B TEPPUTOPUAITILHBIE OPTaHbl YIIPABIICHUS, B35B
Ha ce0s 3aJja41 [0 OCYIIECTBICHUIO KOHTPOJISI BEJCHUSI TaHHOU paOOTHI.

Kpome Toro, B ykop peBU3UOHHBIM CITy>K0aM YyroJOBHO-UCIOJIHUTEIBHOM
CUCTEMBI, J1a U PEBU3UMI, IPOBOJUMBIX JPYTUMHU BEJOMCTBAMH, B XOJI€ POBEPOK
OCHOBHOE BHUMAaHHE 00paIaeTcsi Ha IPOBEICHNUE XO3SHCTBEHHBIX OIepaIiit
CBSI3aHHBIX C 3aKYINKOW MPOAYKIIMH JJisi OI0/KETHBIX TojipaseneHuit (0omaee 90%
BCEX MIPOBEPOK), TIOrOBOPHAsi paboTa MpeANpUsATUN TPOMBIIINIEHHOTO CEKTOpa
BBITIAJIA€T U3 TOJISI IPOBEPOK.

DTO CBS3aHO, MPEXKIE BCETO, CO CIAEIYIOIIUMHU HEAOCTATKAMMU:

- cnabas HopMaTUBHAas 0asa, peryJIUpyrolas JaHHYIO JeITeIbHOCTD,
KOTOpas B CBOIO OUEPE/Ib HE YIOPSI0UEeHA, TaXKe Xa0TUYHA, 3a4acTYyIO 110
HECKOJIbKO pa3 AyOHpyroas OJHU HAMPaBICHUs, U HE OTPAaHUYMBAIOIIAs JPYTHE,
HanboJiee BayKHBIC;

- ciaboe B3auMOJICUCTBUE MEXTY CITYKOaMU TOIpa3IeIeHHM, Taxe
Pa300IIEeHHOCTh, KaK B CAMUX YUPEKICHUSX TICHUTCHIIMAPHON CUCTEMBI, TaK U
MEXIY YIPEKICHUIMU;

- HE UCIOJIb30BAHUE PE3EPBOB ONEPATUBHOTO COMPOBOKICHHS (PUHAHCOBO-
XO3SIUCTBEHHOW IESITEIbHOCTH U, TIPEXKE BCETO, MIIAHOBOCTH, a TAKIKE
WCITOJIb30BAHUS BEJICHUS aHATTUTUIECKOM ESITEIbHOCTH B JAHHOM HAINpaBJICHUN
HaNpaBJICHHOM, IPEXKAE BCETO, HA MPEAYNPEKICHUE HAPYIICHUNA U IPECTYIJICHHIM;

- crnabas npodeccuoHanbHas MOJIr0TOBKA MepCcoHaia ciiy»k0, OT KOTOPBIX
3aBUCHUT KQYECTBO BEACHUS TAaHHOW PabOTHI M OCYIIECTBICHUS] KOHTPOJIS.

TpynHocTH B OpraHu3aiiuu JOrOBOPHOUM pabOTHI U €€ KOHTPOJIS CBA3aHHBI:

- HEKOMIIETCHTHOCTHIO FOPUCTOB B AKOHOMHUUYECKHX BOIIPOCaxX U
MIPOU3BO/ICTBEHHO-X035IICTBEHHBIX;

- HOPMATHBHOE PEryJUPOBAHHE UMEET IUPOKUN CIIEKTP 00JacTel 3HAHUIA;

- pa3TUYHbBIC JOTOBOPHI PETIAMEHTUPYIOTCS Pa3TINIYHBIMA HOPMATUBHBIMU

aKTaMH U UMEIOT CBOM CTICIM(PUIECKHUE OCOOEHHOCTH.
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B xoze paboThl HcclieI0BaHbI 3a7]a4M, CTOSIIHNE Mepe]] J0rOBOPHOM
JEeATEIbHOCTBIO B MTOIPA3/IEIECHUSAX YTOJIOBHO-UCIIOJHUTEIBHON CUCTEMBI:

- TIOJIHBIM YYE€T XO3SIMCTBEHHBIX OIECpPAIUA;

- TOBBIIICHUE PEHTA0EIBHOCTH MPOAAXK MPOU3BOJUMON MPOAYKIIUU, UX
CTaOHMJIBHOCTE;

- CHIWKEHHE 3aTpaT Ha MPpUOOpETeHHE MPOAYKIIMH 110 TOCYAapCTBEHHBIM
3aKyIKaMm;

- CHWYKEHHUE PHCKOB BOZHUKHOBEHUS Pa3HOTIIACUM C KOHTPAreHTaMu 10
BUHE MOJBEIOMCTBEHHBIX MOJIpa3/IeICHUN U MPEIOTBPAIlICHUE IPUMEHEHUS K HUM
mTpa(HBIX CAHKIUH.

[IpoBeneHHBIN aHATU3 UMEIOIINXCSA HEJJOCTATKOB BEJICHUS U KOHTPOJIS
JIOTOBOPHOM AESATENBHOCTH MO3BOJIWII ONPEAEIUTh IyTH COBEPIIEHCTBOBAHUS
JTAHHOT'O HAIPABJICHUSI OCYIIECTBICHHS X0391CTBEHHOU N€ATEIbHOCTH
noJ/ipa3/iefIeHui MEHUTEHIIUAPHON CUCTEMbI, @ UMEHHO:

- CO3[IJaHME€ HOPMATUBHOM 0a3bl YETKO OINPEACIIAIONICH TPaHUIbL,
MIPOBENICHUSI IOTOBOPHOM, TPETEH3MOHHO-UCKOBOM pabOThI, pa3rpaHuYCHUE
OTBETCTBEHHOCTH;

- MOATrOTOBKA MHCTPYKIIMH JJI MPOBEACHHS pabOThl IO KOHTPOJIIO 1O
PEBU3HSAM KOHKPETHO MO Crienu(PUKY 1oipa3ieTIeHui;

- W3MEHEHHE MOPsI/IKA TPOBEACHUS PEBU3UMA.

- TIOBBIIICHHUE MPOPECCHOHAIN3MA KOHTPOIHPYIOUX U TPOBEPSIOMINX
(HEOOXO0IMMO OPTaHU30BaTh KYPCHI MOBBIICHHSI KBATU(UKAIIUN, 00ECTIEYUTh
MOJIHBIN OXBAT BCEX COTPYAHUKOB CONMPUKACAIOUIEHCS IO CBOUM
GyHKIIMOHATBHBIM 005I3aHHOCTSIM C JJOTOBOPHOM pa0oTol (a HE TOIBKO
CIEIUAIIUCTOB FOPUANIECKUX CITYKO0), CHCTEMaTHYECKH OOMEHUBATHCS OMIBITOM,
KOH(epeHMH, CEMUHAPHI U T. 11.);

- OpraHu3aIys IOTHOTO B3aUMOICHCTBHS PEBU3UOHHBIX CIIYXKO C
ONEpPATUBHBIMU CIIYKOaMU B IMIPOBEACHUH MPOBEPOK U KOHTPOJIS;

- WCIIOJIb30BaHUs KOH(PHUICHTA MTPU TPOBEICHUN PEBU3UI KOHTPOJIS;

- HCIIOJIb30BAHUC IICPCAOBOTO OIIbITA,
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- TpoBe/ieHHE COOPOB U 3aHATHI MEePenoAroTOBKa MEPCOHANA;

- YCTpaHEHHE TEKYYKH KaJpOB;

- HEO0OXOAMMOCTb BBEACHUS IOPUANUYECKUX JTOJDKHOCTEH B IITATHYIO
YHUCIIEHHOCTbH MPOU3BO/ICTBEHHO-TEXHUUECKUX U XO3SHCTBEHHBIX CITYKO, a
IOPUIUYECKYIO CITYXO0Y HaJelIeHUEM OJHOMOYUN KOHCYJIbTATHBHO-

KOHTPOJIUPYIOIIEH.
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BBenenue
I'paxxnanckoe mpaBo - 3TO CHUCTEMAa HOPM IIpaBa, PEryIUpyroIIas

OOIIIECTBEHHBIE OTHOILIEHUS B 00JIaCTH TPaXKIaHCKOTO 000poTa.

CBoit BbIOOp TeMbI KypcOBOW pabOTHI 1 MOTY OOBSICHUTH TE€M, YTO B CBOECH
Oynymei mnpodeccur OPHUCTa-KOHCYJIbTAaHTA MHE TMPUJIETCS CTAJIKUBATHCS B
OCHOBHOM CO cleikamMu. Xouy Oojee MOAPOOHO H3YyYUTh 3Ty TEMY, OBIThH
IPaMOTHBIM CIEIUATMCTOM B CBOEH npodeccun, B OyAyieM, JOHECTH 10 TpaXKiaaH
3HaHWE 3aKOHA.

[TocpeacTBOM  CHENOK  OCYIIECTBISIETCS ~ HOPMATHUBHBIM  MPOILIECC
MMYILIECTBEHHBIX OTHOLIEHUM B OOILECTBE: TpakJaHE IMOJIb3YIOTCS YyCIyraMu
OPEeanpUsITHA OBITOBOTO OOCTYXKMBaHHUS, PO3HHUYHOM TOPTOBIH, TPAHCIIOPTA,
CBSI3U, PACTIOPSIKAIOTCS MIPUHAJIEKALUM UM UMYIIIECTBOM.

Paznuunble opraHu3anMyu BCTYNAalOT BO B3aMMOOTHOLICHMSI, CBS3aHHBIE C
MIOCTaBKOW  TOBApOB, CTPOUTEIHCTBOM, TIEPEBO3KOW TPYy30B, 3aKylKaMHU
HEOOXOJMMBIX MaTepuanoB U T.N. ['paxkaaHe W IOpUAMYECKHE JIMIA COBEPILIAIOT
IpU ATOM camble pa3HOOOpa3HbIe JACHCTBHS, B pe3yjbTaTe KOTOPBHIX BO3HHKAIOT,
U3MEHSIOTCS U TIPEKPAIIAIOTCS TIpaBa U 00S3aHHOCTH.

Crnenka ABisieTCS OJTHOW M3 CTapeMIMX KaTeropuil B HAyKe I'PaKJaHCKOTO
npaBa. [losBiieHne cIeNoK CBSA3aHO C Pa3BUTHEM OTHOIICHUN MEXAY JIOJbMH, a
3aKpeIJIeHUE OTIENbHBIX IMOJIOKEHUN O CHEJKax HalUIO CBOE OTPaKEHUE YXKE B
JPEBHEPUMCKOM TIpaBe.

Cnenka mopokaaeT mpaBa M OO0S3aHHOCTH TPU YCJIOBHH COOIOACHHMS
Tpebyemoit ¢opmebl. [lox dopmolt crenku ciaeayeT MOHUMATh CIOCO0 (uKcaiu
BOJICU3BSBIICHUSI YJaCTHUKOB JaHHOW caenku. [lopokx Qopmbel crmenku - 310 ee
HECOOII0/ICHHE.

JloroBOp MOKET OBITh 3aKJIIOYEH B JH000M (hopme, MpeayCMOTPEHHOM ISt
COBEPIIICHHS CICJIOK, €CJIM 3aKOHOM JIJIsl JOTOBOPOB JJAHHOTO BHJIA HE YCTAaHOBIICHA
onpeneneHHas gopma. CreqoBaTenbHO, MPHU PEIICHUH BOMpPOCca O HEOOXOAMMOM

dbopme n0roBopa MHPUOPUTETHOE 3HAYEHHE HMMEIOT CIEelUalbHble TpeOOBaHUS,
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colepkaliuecss B MpaBwiax o (opme ONpeleseHHbIX BHJAOB JOTOBOPOB.
CootBeTcTBYIOIIME TPEOOBAHUS MOTYT OBITH IPETYCMOTPEHBI TOIBKO 3aKOHOM.

Cnenkd MOTyT COBEpIIATbCS YCTHO (B CJOBeCHOM opme), myTeM
OCYIIECTBJICHUSI KOHKJIOJICHTHBIX JCHCTBUN, MomdaHus (Oe3neicTBusi), B
NUCHhMEHHOU (popme (IIPOCTOi MM HOTapUaATbHOM ), COOTBETCTBEHHO, BBIJICISIIOTCS
Y Pa3HOBUIHOCTU HECOOIIIOACHUS (POPMBI CHIECIIKH.

CoBepuieHNE KOHKIIIOJIEHTHBIX JCHCTBUU SIBJISIETCS OCOOBIM IPOSBICHHEM
YCTHOTO BOJIEU3bSABJICHUS JIMI], HAIPABIICHHOTO HA YCTAHOBJIEHUE, U3MEHEHUE WIIN
MPEKPAILCHUE MPABOOTHOILLICHUMN.

[IpakTyeckoe 3HaUYeHHE MpOOIEMa MOJYAHUS MMEET TOCKOJIbKY B
OTIICIBHBIX CIIy4asXx «0€3MOJIBUE» CYOBbEKTa BIEYET T€ WM HHBIC IMPaBOBBIC
nociaeAacTBus. llpm  STOM  3HaueHHWEe NPAaBOBOM KATETOPUHM  «MOJIYAHHE
KApJIUMHAIBHO MPOTUBOIIOJIOXKHO OOBIJEHHBIM MPEACTABICHUSIM O HEM, T.€.
MOHMMAHUIO MOJTYaHUS KaK «3HaKa COrJIacus».

AKTyaJbHOCTb TEMBI JAHHON KypCOBOW pabOThI B TOM, UTO CPEIX BOIIPOCOB,
CBSI3aHHBIX ¢ O(DOPMIICHHEM TPAKIAHCKO-TIPABOBBIX IOTOBOPOB, BAXKHOE 3HAYCHUE
UMEIOT MPO0JIeMbl KBATM(PUKAIINU PA3IAYHBIX (DOPM CHENIOK, MTPUOOPETAIONUX BCE
0oJiee MHUPOKOE PACTIPOCTPAHEHUE B COBPEMEHHOM T'paXAaHCKOM 000pOTe.

[lonsturo, BumaMm, ¢opMaM CIEJIOK TMOCBSIIEHO HeMalo  padoT
JIOPEBOJIIOLIMOHHBIX, COBETCKHUX, COBPEMEHHBIX OTEUECTBEHHBIX U 3apyOe’KHBIX
aBTOPOB. Pa3nmuuHble acMEKThl TAKOTO TOHSATHS KakK (POPMBI CHEIOK H3Yy4asH
pasnuuHbie ucciaeaoatenu, kak J[.A. Konbacun, B.®. Yurup, M.W. bparuackuii,
A.M. Dpnenesckuii, B.A. benos, A.W. I'yes, JI.A. Konbacun u ap.

Ilens KypcoBO# pabOTHI COCTOMT B TOM, YTOOBI M3YYUTh (POPMY CIEIOK H
MOCJIEJICTBUSI €€ HE COOJIIO/ICHUS.

3ajgaun KypCcoBOM pabOTHI:

‘U3YYUTh MOHATHE (POPMBI CIICTIKH;

‘pacCMOTPETH AIIEKTPOHHYIO GOPMY CIEINKH;

‘paccMOTpETh XapaKTEPUCTUKY DIIEKTPOHHON (POPMBI CIENKH;

"U3YUUTDH IMOCIICACTBUSA HGCO6JIIOI[€HI/I$I (I)OprI CACIIKH,





‘U3Y4YUTb TOCJTIEICTBUS HECOOIOACHUSI TOCYIApCTBEHHON perucTpanuu
CHIEJIKHU.

OOBEKTOM UCCIIEOBAHUS SABIIAETCS CACIKH.

[IpeameT —31eKTpOHHAS opMa CHAENOK.

MertonaMu Mccie10BaHUsA, KOTOpbIE MCIOJB30BAINCH B JAaHHOW pabore,
SBISUICh CHCTEMHBIH, CpPaBHUTENbHBIH aHaIM3 M JUAICKTUYECKUA METOH
UCCIIEI0BAHMSL.

B cooTBercTBUM € LENbI0 M 3a7auaMu Obula C(OpMHUpPOBaHA CIEAyIOLIas
CTPYKTypa KypcoBoi padoTsl. KypcoBast pabota cocToUT U3 BBEIEHUS, JBYX IJIaB,

YCTBIPEX Ppa3aACI0B, 3aKIOYCHNA 1 CIIMCKA UCIIOJIb3YECMbIX NCTOYHHUKOB.





I'JIABA 1.IIOHATHE CAEJKHW U 9JIEKTPOHHAS CAEJIKA
1.1. TlousiTHe ceJKU U (POPMBI CAETKH
Crenka - 0JTHO M3 OCHOBHBIX TIOHATHI IPaKIaHCKOTO 3aKOHOIaTeIhLCTBA

J1000T0 TOCYnapCTBa.

Crenkamu MpU3HAKOTCS ACHCTBUS, HAIIPaBJICHHbIE HA YCTAHOBIICHUE,
M3MEHEHHUE WK MpEeKpalieHre rpakIaHCcKuX npas u obsizanHocteit (1. 154 T'K).
Crenku JOJKHBI UMETh ONIPENEIEHHYIO LEb, KOTOPask yCTAHABIUBAET
rpaXkAaHCKHE MpaBa Wik 00A3aHHOCTH, U3MEHEHHUE TaKUX MPaB U 00S3aHHOCTEMH,
A100 UX IMpeKpalieHHe.

Crenka, KaK IpaBUJI0, COBEPIIAETCS AKTUBHBIM ITOBEICHUEM YYACTHUKOB
CZEJIKY UJIY COTJIAIIEHUEM CTOPOH, HO B CIIy4asxX, CIIELIMAIIBHO OrOBOPEHHBIX
3aKOHOAATENBCTBOM, CAEIKA MOYKET COBEPIIATHCS U NACCUBHBIM NIOBEICHUEM,
KOT/JIa JINIIO MOJTYUT, a 3aKOH CBA3BIBACT C MOTYAHUEM FOPUIHYECKUE
nocuencteus. (YUTUP c. 447)

IOpunnueckue neicTBus iy, KOTOPHIE HE COOTBETCTBYIOT AEHCTBYIOIIEMY
3aKOHO/ATEIbCTBY, XOTS IO BHELUIHUM MPU3HAKAM 3TH JIEUCTBUS MOTYT OBIThH
IIPUHATHI 3a CHEJIKY, HE MOTYT SIBJIATHCS CACJIKOM, T.K. HE ITIOPOKIAIOT IPABOBBIX
YKEJTAEMBIX MOCIIEICTBUM. B 3aKOHE Takue NerCTBUS UMEHYIOTCS
HEJICHCTBUTEIBHBIMU CIAEIKaMU. B pse ciydaeB OHU MOTYT ITOBJI€YD TSKEIIbIE
MOCJIECTBUS 1Sl X y4acTHUKOB (§ 2 riaBel 9 noapasnena 4 pazaena [ ['K).

He aBnsrorcs caenkaMu U Ipyrue HE3aKOHHBIE IEMCTBUS, HAIIPUMED
JNEUCTBHUS, MPUUMHSIOIIME BPEA UMYLIECTBY JAPYTUX JIHIL (IPUUMHEHUE BPEAQ),
HEHUCITOJIHEHHE 0053aTeNbCTB U T.11. Takxke He SBISI0TCS CIEIKaMU aKThl OPTraHOB
rOCYJapCTBEHHOTI'O YIPABJIEHUS, ITOPOKAAIOIINE IIPABOBBIE TIOCIIEICTBUSA,
HaIlpyuMep PELIEHNE MECTHOTO UCITOJTHUTENBHOTO U PACIIOPSIAUTENIBHOTO OpraHa o
MPUHATHY T'PAXKIAHMHA HA YYET HYKAAIOLWUXCS B YIYUILICHUH )KUIUIIHBIX
YCIIOBUH.

Crenka uMeeT LeJICeHANPaBICHHOCTh CO3/1aTh FOPUINYECKNE MMOCIENCTBHUS,
YeM U OTJIIMYAETCA OT APYIUX AKTOB ITOBEIECHMS - IIOCTYIIKOB, KOTOPBIE

HCTIOCPCACTBCHHO HAITPABJICHBI HA JOCTHKCHNUC NHOI'O, HC FOPUIUICCKOTO





pe3yJibTara, OJHAKO, B CHIIy IPEANMCAHNS 3aKOHA, BEAYT TaAKKE K
BO3HUKHOBEHUIO, U3MEHEHUIO WJIN MPEKPAICHHUIO TPAXKJAHCKUX MPAB U
00s13aHHOCTEH.

be3pneiicTBue (IBISAACH OAHUM U3 OCHOBaHUH, HAPUMED, IOPUANYECKOM
OTBETCTBEHHOCTH ) HE MOKET CIIY’KUTh OCHOBAaHUEM COBEPIICHHUSI CACIKHU. B TO ke
BpeMs CIIEIKaMU MOTYT ObITh HE JII00bIE, a TOJBKO MPaBOMEPHbBIE ACHCTBUA. DTUM
OHU OTJIMYAIOTCA OT KOPUANYECKUX JEITUKTOB, T.€. HEIPABOMEPHBIX JIecTBUM. B
CHJIy 4eT0 3aKOHOM Pa3InvaeT 00513aTeIbCTBA, BOZHUKIIINE U3 CCIIOK
(IOroBOPOB), U HEJIOTOBOPHBIE 00s3aTENHCTBA (HAPUMED, U3 TPUUUHEHUS BPEa,
13 HeocHoBaTeabHOro odoramenus). (I'YEB c. 195)

Crernka - 3TO Takoe JIEUCTBHE, KOTOPOE HE MPOCTO HAIIPABIICHO Ha
JIOCTUKEHUE TPakAaHCKO-TPABOBBIX MOCJIEACTBUM, HO U KOTOPOE HEM30EKHO
MOPOKAAET UMEHHO T€ CaMbI€ MOCIIECICTBUS, HA KOTOPBIE OHA HAIIPaBJICHA.
BoabIMHCTBO YUEHBIX YITYCKAIOT U3 BUIY 3TOT OUYEBHUIHBIN (haKT, BEPOSTHO -
BCJICICTBHE MTPOMYCKA B 3aKOHOIATEIILHOM OIPEICIICHUN CIICJIKY YKa3aHUs Ha €€
MIPaBOMEPHOCTD, @ MOKET OBITh - U3-32 HE BCETJIa BEPHOTO YNOTPeOIECHUs CI0Ba
«CHENKa» B 3aKOHOJATENICTBE. B pe3ynbraTe onpeneeHue CAeiIKu OKa3blBaeTCs
BHYTPEHHE MPOTUBOPEUYUBBIM. Benb eciu yisi CENKU MPUHIIMITAAIIEH TOJIBKO
MOMEHT HaMNpPaBJICHHOCTH Ha JOCTHKEHHUE IOPUANIECKOT0 2P deKTa, HO HE UMEET
3HAYEHHE PEATbHOE €ro JOCTUKEHUE, TO TOTIa B YUCJIO CAEIOK JOIKHBI BXOIUTh
Y HUYTOXKHBIE CAEIKH. HO HUUTOXKHBIE CIEIIKA OTHOCITCS 3aKOHOAATEIBbCTBOM K
YHCIIy HENPABOMEPHBIX JICUCTBHM, B TO BPEMS, KaK CIEJKA - IECTBUE
MIPaBOMEPHOE.

HemnpaBomepHbIe e TeUCTBUS HE MOTYT ObITh Pa3HOBUIHOCTHIO
MPaBOMEPHBIX. MBI IPUILLIIU K TPOTUBOPEUHNIO, CBUAETEIBCTBYIOIIEMY O TOM, YTO
Hallle MIEPBOHAYAIBHOE MPEJI0KEHUE O HE3HAUMMOCTH JIJI CHICNIKU €€ peabHOIo
ropuandeckoro 3¢ dekra 6buto HenpaBwibHBIM. (BEJIOB c. 153).

[IpaBoMepHOCTD MOBEIEHUS KaK HEOOXOAMMOE KaueCTBO CIEJIKU BOBCE HE
TpeOyeT, 9TOOBI BCE BUJIBI CACIIOK OBLTH MPSIMO MPETyCMOTPEHBI 3aKOHOM,

HAIPOTUB, BIOJHE BO3MOXHBI CJIEIKH, 3aKOHOM HE TIPETyCMOTPEHHBIE; TpeOyeTCs





JIUIITb, YTOOBI OHU HE TPOTUBOPEUMUIIN 3aKOHY, HE HApYIIAJX €ro 3alpeToB.
Crenku mopoxaaroT rpaxaaHCKUE MpaBa U 00sI3aHHOCTH Y TOTO, KTO UX
coBepiaeT. [1o aToMy mpu3HaKy OHM OTJIMYAIOTCSI OT 3IMUHUCTPATUBHBIX aKTOB,
T.€. ICUCTBUM KOMIIETEHTHBIX ITOCYJapPCTBEHHBIX OPTaHOB, KOTOPHIE MOTYT
MOPOXKIATh TPaKIAHCKHUE TIPaBa M 00S3aHHOCTH IS JIUII, TIOJTYMHEHHBIX dTUM
opranam. [To TakuM e IpuU3HaKaM CACJIKH OTJIMYAIOTCS OT Cy1eOHOTO peIlIeHHS,
MTOPOKTAFOIIETO, H3MEHSIOIICTO JIMOO MPEKPAIIAOIETO MPABOOTHOIIEHUE IS
JU1a, 0OpaTUBIIETOCS B CY/I.

OCHOBHBIE MPU3HAKU CHICIIKHU:

-CJICJIKA - ATO BCET/Aa BOJIEBOM aKT, T.€. ICUCTBHS JIIOJICH;

*3TO MPABOMEPHBIC ICHCTBHUS;

-CIeJIKa CIIeIMaIbHO HAIPaBJICHA.

To, 4TO ceNnKa XapakTepru3yeTCs HAITPABICHHOCThIO HA TOCTUKEHUE
OIPEICIIEHHOTO PE3yJIbTaTa, HE 03HAYAET, YTO JIMIO, COBEPIIAIOIIEE CIICIIKY,
JIOJKHO TIPEACTABIATH B AETAAX TOT MPABOBOM PE3YyJIbTAT, KOTOPBIM MOCIEIYET
MOCJIe 3aKIF0UYEHUS cliesIKu. JlocTaTouHo, YTOOBI YYACTHHUK CACITKHA UMEN 00I1Iee
MIPEJICTABJIEHHUE O €€ MOCIEACTBUSIX.

Tak Kak caeliKa - 3TO JIEHCTBHE BOJIEBOE, TO BOJIA JIOJKHA OBITH BHEIITHE
BBIPQKEHA, B POTUBHOM CJIy4ae OHA HE MOPOXKAAET HUKAKUX TTOCIEICTBUM.
Breninee BbeIpaxeHUE BOJIM UMEHYETCS BOJIEU3bABICHUEM. JJIs1 3aKITIOUCHUS
HEKOTOPBIX CJICJIOK HEJOCTATOYHO HAIMYKE BOJIECUIBABICHUN JIUL], BCTYIAKOIINX B
CHIEIIKY, a TpeOyeTcs u nepenaya Beny. K Takum qoroBopam, Harpumep,
OTHOCSITCSI JOTOBOPHKI 3aliMbl, PEHTHI, epeBo3ku naptuu rpysa. (UUT'UP c. 449).

OnHako, B cily4asix, KOT/ia IOKa3aHO PACXO0KJICHUE MEXAY JEeUCTBUTEIbHBIM
HaMEpPEHHEM JIMIIA U BHEILIHUM MPOSBICHUEM €r0 BOJIM (HanpuMep, MOKynaTeb,
IIJI0OXO 3HAas SI3bIK, HA KOTOPOM OOBSCHSIETCS C TIPOAABIIOM, OIIHOCS B 0003HAYECHUU
IIEHBI MIOKYIIaeMOM BelH ), O0JIbIIIee 3HAUCHNUE MTPUAACTCS ICUCTBUTEIILHON BOJIE.

Tak KaKk CIIEJIKU - 3TO BCET1a BOJIEU3BSBICHUE, COBEPIIATh UX MOTYT JIMIIb
JU1a, BOJIE KOTOPBIX 3aKOH, IPUAAET Iopuanyeckoe 3HaueHue. CienoBaTenbHO,

HEJICECIIOCOOHBIC TPaK/IaHe HE MOTYT COBEPIIAThH CACIKH, a JIUIA C OTPAHUICHHON





J1eeCiOCOOHOCTBIO BIPABE COBEPILIATH JINIIb TAKUE CACIKH, KAKUE pa3peIIeHbI IS
HUX 3aKOHOM.

JIM1o MOKeT U3BSIBUTH CBOIO BOJIKO BO BHE pa3ianuHbIM oOpa3oM. Haunbonee
€CTECTBEHHBIM M PaclpOCTPAHEHHBIM CLIOCOOOM BOJICU3bSIBICHHUS SIBISIOTCS
NpsIMbIE 3asBJICHUS UL (YCTHBIE HJIM TIMCbMEHHBIE) O COEPKAHUU CBOEH BOJIU U
CBOMX HaMmepeHuAX. O coaep KaHuM BOJIM MOTYT TAKKE KOCBEHHO
CBUJETENBCTBOBATh U MHBIE AKTUBHBIE IEUCTBUS JINL (KOHKIIIOJICHTHBIE AEHCTBUA),
a B HEKOTOPBIX CiIydasx Takxke ¥ Monuanue. [Io o0miemy ke npaBuily MOJT4aHHE
paccMaTpuBaeTCs KaK «HEIOTNOBOPEHUE «J1a», T.€. OTCYTCTBUE HAMEPEHUS
COBEPLIUTH cAeNKy. Crioco0 BbIpaKE€HUS BOJIU YYACTHUKOB CIIEIKH BOBHE (CIIOCOO
BOJIEU3bSBIICHNUS) Ha3bIBaeTCa (POPMOM CHAEIIKH.

BripakeHre BOJIM BOBHE MOXKET OCYIIECTBISATHCS B YCTHOW WIIH
nucbMeHHOH (hopme. Ecnu TOMBKO 3aKOHOIaTEIbHBIMU AKTaMU HE YCTAHOBJIEHA
nUChbMEHHas popma, cIiesIKa MOXKET ObITh COBEpLIeHa YCTHO. Eciiu nHOE He
YCTAaHOBJICHO COTJIAIIEHHEM CTOPOH, MOTYT COBEPIIATHCS YCTHO BCE CHENKH,
UCIIOJIHSAEMBIE IIPY CAMOM MX COBEPLIEHUH, 3a UCKIIFOUEHUEM CIEIOK, IS
KOTOPBIX YCTaHOBJIEHA HOTapHalibHas (opMa, U CIEJIO0K, HECOOII0IeHHE TPOCTON
MUCbMEHHOM (DOPMBI KOTOPBIX BICUET UX HEJIEUCTBUTENBHOCTD. McnonHnenue
JI0OTOBOPA, 3aKIF0YEHHOT0 B TUCbMEHHON (hopMe, MOKET MOBJIEYb 32 COO0M
HEO0OXOAMMOCTb 3aKIIOUYEHUS CAENOK, KOTOPbIE, ECIIH 3TO TOJIBKO HE
IIPOTUBOPEYMT 3aKOHOATEIBCTBY WIIA IOTOBOPY, MOTYT COBEpPIIATHCS YCTHO.
(BOI'OHEHKO c. 120).

be3ycnoBHO, BOJISI M BOJIEU3BABIEHUE JOJDKHBI COOTBETCTBOBATH APYT
IpYry, OCKOJIbKY, B CJIy4ae, KOrJa BOJIS HallpaBJeHa Ha OJIHO JIEUCTBHE, a
BOJICU3BSIBIICHUE BBIPAKAET HAMEPEHUE COBEPLIUTD APYroe AEHCTBUE, ClEIIKA
MOXET BBI3BATh CIIOPBI MEXKAY YYACTHUKAMU, YTO MPEISITCTBYET €€ COBEPLIECHUIO.
Takum 00pa3om, MbI BUIUM, YTO SIMHCTBO BOJIM M BOJICH3BSBIICHUS - BAXKHEHITIHI
OTJIMYUTENbHBIN IPU3HAK CIEIIKH.

B 3akimtouenre Xouy OTMETUTh TaKOW HEMaJOBaKHBIN (DAKT, UTO CHETKH

OTJIMYAET HAMPABICHHOCTh ACUCTBUN HA ONPEAECICHHBIA PE3yJIbTAaT, HAMEPECHUE
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€ro JO0CTHUYb. To ecTh 3TO HE TOJIBKO IIPaBOMEPHOEC U BOJIEBOC HCﬁCTBHC, HO TaK>XK¢€

M OCJICHAITPABJICHHOC.

1.2. I'pa:knancKo-nIpaBoBoOe peryJiMpoBaHHe 3JIEKTPOHHBIX CAEJI0K

OCHOBHBIM COJEP)KAHUEM JIEKTPOHHOU TOPTOBJIH SIBJISIETCS COBEPILIEHUE
C/IeJIOK B UH(POPMAIIMOHHBIX CUCTEMAX U CETAX, TO €CTh 3aKIIOYEHUE JOTOBOPOB,
00eCreunBaOIINX B COBPEMEHHOM PHIHOYHOM MEXaHH3MeE TepeMeIeHIe
MMYILECTBEHHBIX HEHHOCTEN MEXy pPa3IMYHBIMU YYaCTHUKAMHU 3KOHOMHUYECKOIO
obopoTa. H. ConoBSHEHKO NMPUBOAUT IPUMEPHI THITMYHBIX CAEIOK, COBEPIIAEMBIX
B [IPAKTUKE JIEKTPOHHOU TOPTOBIH | :

1) 3axiioueHuE NEPUOINYECKUX OAHOTUIIHBIX CIIEIOK (3aKa30B)
MOCPEICTBOM AJIEKTPOHHOM MOUTHI I B peXKUME «on-line» Mexay
IOPUINYECKUMU JIMI[AMU, KOTOPBIE 3aKIIOYMIN Ha OymMare reHepajibHOE TOProBOe
COIJIAIlIEHHE, PETJIAMEHTHPYIOLIEE YCIOBUS JAaHHBIX CAEIIOK;

2) 3aKJII0YEHUE TOPrOBOM CAEIKU MyTEM B3aUMHOIO0 0OOMEHa
COOTBETCTBYIOIIUMH TOKYMEHTAMH 110 3JIEKTPOHHOM MOYTE;

3) npuobpeTeHne pU3NIESCKUM WJIH IOPUIAYSCKUM JIUIIOM B Mara3suHe
PO3HUYHON TOPTOBJIM TOBAPOB MO KATAJIOTy, IOCIAHHOMY I10 JIEKTPOHHOM MOYTE,
WIM 110 3aKa3y, OCYIIECTBICHHOMY ITOCPEICTBOM 3JIEKTPOHHOM MOYTHI;

4) npuoOpereHue HU3NIECKUM WIH IOPUINYECKUM JIMLIOM TOBAPOB U yCIIyT
B pexume «on-line» yepe3 MHTepHET-MarasuH u Jp.

B cootBercTBuu co cr. 160 'K PO cienka B miuchMeHHO# opMe TOIDKHA
OBITH COBEPILICHA ITyTEM COCTABJICHUS TOKYMEHTA, BEIPAJKAIOIIETO €€ COAep>KaHue
Y TIOAMACAHHOIO JIMLOM WJIM JIUI[AMH, COBEPLIAIOIIMMU CHENKY, WU JOJHKHBIM
00pa3oM yNoJIHOMOYEHHBIMU UMH JInlilamMu. [Ipu 3TOM cocTaBieHue eIMHOTO
JIOKyMEHTA, MOJIUCAHHOTO CTOPOHAMMU, HE ABJIIETCS 0053aTEIbHBIM YCIOBUEM,
JIOTOBOP MOXET OBITh 3aKJIIOUEH MTyTeM 0OMeHa JOKYMEHTaMH IOCPEICTBOM
aneKTpoHHOM cBs3U (cT. 434 'K P®D). 3akimoueHue 70roBOpPOB KyILIU-TIPOTKH
WIM OKa3aHus yCIIyT IyTeM OOMeHa JTOKYMEHTaMHU [TOCPEICTBOM 3IEKTPOHHOM

CBSI3U U SIBIISIETCS XapaKTEPHOM 0COOEHHOCTHIO 3IEKTPOHHOM Toprosiu. He MmoryT
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OBITh COBEPILEHBI B 3JIEKTPOHHOU (popMe cesKH, TpeOyroIe HOTapUaIbHOTIO
YIOCTOBEPEHUS WM TOCYJaPCTBEHHON PETUCTPALIMM B COOTBETCTBHH CO CTaThsIMU
163 u 164 I'K PO.

Takum o6pa3zom, nBe crathu [ paxkganckoro koaekca PO (160 u 434) u
ABJIFOTCS TPABOBOM OCHOBOM OCYILIECTBIICHHSI 3JIEKTPOHHBIX CHEJIOK B CETAX
obmiero nosb3oBanus. Hazpena HeoOXoaumMocTh pa3pabOTKH U IPUHATHS
CHeNHaTbHOTO 3aK0Ha «O0 3MEKTPOHHBIX CIIEIKaX», B KOTOPOM ObLIa OBl
IIPU3HAHA FOPUINYECKAsl CHJIA JIEKTPOHHOTO JOKYMEHTA, Ha3BaHbl CTOPOHBI
oOMeHa 3JIeKTPOHHBIMU JOKYMEHTaMH, YCTAHOBJIEH NOPSAA0K 0OMEHA
AIIEKTPOHHBIMU JOKYMEHTAMH MPU OCYLIECTBICHUU CAEIIKH, XpaHEHUS
AIIEKTPOHHBIX TOKYMEHTOB.

B nepByto ouepenib, pACCMOTPUM OJIMH U3 KIHOYEBBIX MPABOBBIX BOIIPOCOB:
IOpUNYECKasl CUJIa JIEKTPOHHOIO TOKYMEHTA.

A. b. BeHrepoB oTMeuas, 4To Npy MepeXoe K aHaIU3y JOKYMEHTOB
BO3HHMKAIOT BECbMa BaXKHBIE TEOPETHUECKUE U METOJ0JIOTMUECKUE MPOOIIEMBI,
TaKHE KaK OIpeeSICHNE MTOHATUS JOKYMEHT U YCTAaHOBJIEHHE €T0 MPU3HAKOB;
UCIOJIb30BaHUE TIOKYMEHTALUU, 00padaThIBA€MOM CpeCTBAMH 3JIEKTPOHHO-
BBIYMCIUTENBHON TeXHUKH (DBT); ropuandeckoe 3Ha4UeHHE HOBBIX TUIIOB
JIOKYMEHTOB, TO €CTh ONPECIICHNE YCIOBHM, 00eCTeUNBAIOIINX IOPUANYECKYIO
CUITYy TOKYMEHTOB2.

[IpaBoBOe 3Ha4YeHHE JTHOOBIX TUIIOB JOKYMEHTOB (TPaJUIIUOHHBIX U
HETPaJUIIMOHHBIX ) BBIPAXKAETCS B UX CIIOCOOHOCTHU BBI3BIBATH IOPUINUECKHE
MOCJIEJICTBUSI, TO €CTh ONPEACIICHHBIM 00pa30M BIUSATH Ha BOSHUKHOBEHUE,
WU3MEHEHHUE WIN MTPEKPALIEHUE COOTBETCTBYIOIINUX IPABOOTHOIICHH.

Eme B koniie 70-x rr. mpouuioro croietust A. b. BenrepoBsim ObLu
Ha3BaHbI MPABOBbIE MPOOJIEMBI, CBA3aHHBIE C UCIIOJIB30BAHUEM JOKYMEHTALIHH,
oOpabateiBaemoii cpeactamu OBT, u B HacTosee Bpems TpeOytomue
COOTBETCTBYIOILETO MPABOBOIO PELICHUS: YCTAHOBIEHNE U 3aKOHOIATEIbHOE
3aKpEMICHHE HOBBIX TUIIOB JJOKYMEHTOB; YCTAHOBJIEHUE U 3aKOHOAATEIILHOE

3aKPCINICHUC TCXHOJIOTHUYCCKUX U OPIraHU3allHOHHBIX Tpe60BaHHﬁ, CO6J'IIOI[CHI/Ie
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KOTOPBIX MO3BOJIUT CUMTATh IOKYMEHTHI, 00padaTeiBaeMble cpeacTtBamu DBT,
UMEIOIINMH FOPHINYECKYIO CHUITY;TIOPSAI0K YIOCTOBEPEHUS TOKYMEHTALIUH,
oOpabatbiBaemoii cpeactamu OBT, npocTaBieHne peKBU3UTOB,
UACHTU(DULIMPYIOMIUX 3TU JOKYMEHTHI, HHAUE — MOATBEPKACHUE UX IOPUANUECKOMN
CUJIbI, YCTAHOBJICHUE CITIOCOOOB BHECEHHSI I3BMEHEHU, UCTIPABJICHUN B
JIOKyMEHTBI, 00pabaThiBaeMbie cpeacTBaMu DBT; ycTaHOBIIEHHE IOPUIUIECKOTO
cTaryca BCeX yYaCTHUKOB HH(POPMAIIMOHHBIX OTHOIICHUN, BO3HUKAIOIIUX IO
MOBOJIy UCIOJIb30BaHUS JOKYMEHTAIINH, 00padaThIBAEMOU BBIUUCIUTEIHHON
TEXHUKOH; YCTAHOBIICHHUE IOPUINYECKON OTBETCTBEHHOCTH 3a HAPYIICHUE MPaBUII
oOpaillieHusl ¢ TIOKyMeHTaluen, oopadbareiBaeMoit cpeacteamu OBT.

B poccuiickoM 3aKOHOIaTENbCTBE JOKYMEHTOM (JOKYMEHTUPOBAHHOMN
uH(popmanuen) npusHaeTcs 3a(pUKCUpOBaHHAas HA MaTEPUATbHOM HOCHUTEIE
uH(pOopMaIus ¢ peKBU3UTaAMU, O3BOJIIIOIIMME €€ uaeHTuguimposars (O3 «O6
uHdopmaruu, HHGOpMATU3AIUHU U 3alTUTE HHPOPMAITIIY), a DIIEKTPOHHBIM
JOKYMEHTOM — JOKYMEHT, B KOTOPOM HH(OpMalus NpeAcTaBieHa B 3JIEKTPOHHO-
udpoBoit popme (O3 «O06 >eKTPOHHO-IIUPPOBOI TOIMTUCKY ).

Nudopmarus obnagaet TakuM CBOWCTBOM, KaK CaMOCTOSATEILHOCTH 110
OTHOILIEHMIO K CBOEMY HocuTento. B HanmonaneHoM crannapre « DJI€KTPOHHBIN
oOMeH nH(popmaImen» OTMEUEHO, YTO OOBIYHBIN IOKYMEHT (aHAJIOTOBBIN
JIOKYMEHT) U 3JIEKTPOHHBINA JOKYMEHT OTIMYAIOTCs (POPMOM UX CYIIECTBOBAHUSA U
NpECTaBICHUS, TPU TOM OJMH U TOT )K€ JOKYMEHT HE3aBUCHUMO OT (POPMBI
OTPaXKaeT OJJHU U TE€ K€ COLMAIbHBIE OTHOLLIEHUS U BBIIIOJIHIET OJHHU U TE€ KeE
colrasibHble (YHKIUNU3. AHATOTOBBIA JOKYMEHT BKIIIOUAET B ce0s1 BCe
TpaJWIIHOHHbIE ()OPMBI TIPEICTABIICHUS JOKYMEHTOB Ha aHAJIOTOBBIX HOCHUTEISX:
Oymare, pOTO- U KHHOIUICHKE U T. 1. [IoHsATHE «3TEKTPOHHBIA JOKYMEHT)
OTHOCHUTCS K 00pabOTKe JaHHBIX C UCIOJIb30BaHUEM MH(POPMAIIMOHHBIX
TEXHOJIOTUH. B CrIly 3aKOHOB 3JIEKTPOHHOU CPEAbl JIEKTPOHHBINA IOKYMEHT
MOKET CYIIECTBOBATh B ATOM Cpejie KAK MHOXKECTBO SKBUBAJICHTHBIX peau3allnid,
KaXJasl U3 KOTOPBIX MOXKET OBITh MpeoOpa3oBaHa B IPYryr0 Ha OCHOBE

(dbopMabHBIX PaBUII, U BCE OHU OTOOpaXaroT OJHY U Ty ke uHpopmanmio. Jlrobas
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paboTa ¢ ANEKTPOHHBIM JOKYMEHTOM SIBJISIETCS MPEe0Opa30BAHUEM OJTHOM
peanu3anuu B JpYryro, IpyU ’TOM MOT'YT OJJTHOBPEMEHHO CYILIECTBOBATH HECKOJIBKO
peanuzauuii. Hampumep, npu BOCIpOU3BEACHUH HA SKpaHE MOHUTOPA
AJIEKTPOHHOTO JOKYMEHTA, XpaHsIerocs B ¢aiie Ha AUCKe, OTHOBPEMEHHO
CYIIECTBYET Kak MUHUMYM JIBE€ pean3aiuu: (paiia Ha qucke U n300pakeHue Ha
skpane. Kpome Toro, B 3aBUCUMOCTH OT apXUTEKTYPhl TEXHUYECKOTO U
IPOrpaMMHOT0 0OECTIeUYeHUsI MOTYT CYIIIECTBOBAaTh: (pailll B OnepaTUBHOM MaMsATH
KOMITbIOTEPA, (Daiisl B TaMATH BUIEOYCTPOICTBA, (a1 B MaMsTH JUCKOBOTO
HAKOIUTENS, TOTOKU JJAHHBIX B KaHAJIaX, CBSA3BIBAIOIIUX Pa3HbIE YCTPOMCTBA U T.
1. Bee 3T peanuzanuu SBISIIOTCS SKBUBAJIEHTHBIMH, T. K. IPEICTABIIAIOT OJIUH U
TOT K€ JOKYMEHT.

B I'moccapuu TepmunoB MexayHapoaHoit Toprosoit nanatel (MTIT)4 nano
cienyroniee onpenenenue. «Lluppooe cooduienne» — nnbopmanus,
oOpabarbiBaeMasi MPaKTUYECKU BCEMU KOMITbIOTEPHBIMU UH(POPMAITMOHHBIMU
CHCTEMaMH, UMEET CYIIECTBEHHBIC Pa3INyKs B HAIPSKEHUH, TIEPEMEHHBIX
MarHUTHBIX TOJIIPHOCTSIX, AMKaX TPABJICHUS Ha MJIACTHUKE U UHBIX MOAX0/aX K
MPEICTABICHUIO ITUPPOBBIX OUTOB (PU3NIECKUM 00Pa30M U B BUJIE DIECKTPUUCCKOMN
sHepruu. [IpencraBnenne OMTOB TaKUM 00pa30M JIEJIAeT UX HEBOCIIPUHUMAEMBIMU
¥ HEYUTACMBIMHU JIFOJIbMU, €CJIM TOJIHKO HH(GOPMAIIMOHHAS CHCTEMA HE
MPEJICTaBISIET UX B BUJIE CHMBOJIOB, TAKUX KaK OYKBBI, IU(PHI, 3HAKU MMyHKTYaIHH
u (opMaTHUPOBAHUS.

B 3akone Peciyonmku benapych ot 10 ssuBaps 2000 r. «O0 371€KTpOHHOM
nokymeHTe» U B 3akoHe Pecriyonuku Tamxkukuctan ot 10 masg 2002 r. «O0
3JIEKTPOHHOM JIOKYMEHTE»S BBIJICJICHBI JIBa BUJA pEaTU3alUH JIEKTPOHHOTO
JIOKyMEHTa — B (pOpMe BHYTPEHHETO MPECTABIEHUS AIEKTPOHHOIO JOKyMEHTa
(3anuch MH(pOpMAIMK, COCTABIIAIONICH 2JIEKTPOHHBIA JJOKYMEHT Ha MAIlIMHHOM
HocuTese) U B (opMe BHEIIHETO MPeICTaBICHHS (BOCIPOM3BEICHNE Ha SKpaHe
nucIuiesi, Ha OyMaXHOM JTMOO MHOM OTAEITMMOM OT MAIIMHHOTO HOCHUTEIS

MaTepuaIbHOM 00BEKTE B JOCTYIHOM JJIsl BU3yalIbHOTO 0003penus Bue (0e3
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JOTIOJTHUTENBHBIX TEXHUUECKUX MPUCTIOCO0IeHM) U (popme, MOHATHOM ISt
BOCIIPUSITHUS YEIIOBEKOM).

J171s1 TOrO 4TOOBI JOKYMEHT OBLI JISTUTUMEH (MMEJT FOPUINYECKYIO CHUITY),
JIOJDKHBI OBITH BBITIOJTHEHBI OMPEICIICHHBIE COIMMAIbHEBIE, SKOHOMUYECKHE,
TEXHUYECKUE YCIOBUS, TIPEACTABICHHBIC B BUJIC TPEOOBAHUI K IOKYMEHTY
(mpaBuIia JOKyMEHTHUpPOBaHUs ). B HacTosee Bpemsi OCHOBHbBIE TpeOOBaHUS K
JIOKYMEHTY, KOTOPbI€ HEOOXOIUMBI JJISI UCTIOJTHEHHUS UM €T0 COIMAIBHON POJIH,
BbIpakeHbl B HanmonansHoM crangapte PO «nekTpoHHbI 00MeH
uHdopmaImen», 3To: GUKCUPOBAHHOCTH JTOKYMEHTA; IOCTYITHOCTh JOKYMEHTA,
IETTOCTHOCTh JOKYMEHTA; JISTUTUMHOCTh JOKYMEHTA.

OUKCUPOBAHHOCTH TIOKYMEHTA 03HAYaET, UTO Mepe/laBaeMoe UM COOOIIICHUE
(UKCUpyEeT HEKOTOPHI (akT, COOBITUE, OTHOIIEHHUE, U CMBICI 3TOTO COOOIICHHS
HE 3aBHUCUT OT MaTepUalibHOW peanu3auu. JJisg 37eKTpOHHOr0 IOKYMEHTa
(UKCUPOBAHHOCTH 03HAYAET, HAIPUMED, UYTO COJEPKAHUE TIOTOBOPA HE JTOJIKHO
3aBUCETh OT pean3alvu — B BUJE (ailia Ha 1ucke, n300paxkeHrus Ha MOHUTOPE
WJIA TTOTOKA CUTHAJIOB B CETH. [[0CTYIMHOCTh JJOKYMEHTa — 3TO CBOWCTBO
JIOKyMEHTA, COCTOSIIIEE B TOM, YTO (hopMa MpeCTaBICHUS JOKYMEHTA
obecrnieunBaeT PU3NUECKYIO0 BO3MOKHOCTh U3MEPEHUS 3aJaHHBIX MApaMETPOB
ATOTO MPEJCTABICHUS JOKYMEHTa (COAepKaHus, aTpHOyTOB, TEXHOJIOTHH),
3aITaHHBIMU CPEJCTBAMHU B 3aJIaHHBIX TOUKAX 32 KOHEUHOE Bpemsi. J1Jist
AJIEKTPOHHOTO JOKYMEHTA JIOCTYIMHOCTh 00€CTIEYnBAETCSI HA OCHOBE
WCITIOJIb30BAHUS YCTAHOBIICHHBIX (JOPMATOB, KOTOPBIE OMPEACIISIOT CTPYKTYPY
KOHKPETHBIX peanu3auuil. L{enoCTHOCTh TOKyMEHTa — CBOMCTBO TOKYMEHTA,
COCTOSIIEE B TOM, YTO MPH JFO00M TEMOHCTPAIMH TOKYMEHTA 3a]JaHHbIC 3HAUCHUS
napaMeTpoB JEMOHCTPUPYEMOTO TIPEACTABICHUS IOKYMEHTa COOTBETCTBYIOT
crienuGpUIPOBaHHBIM TpeOOBaHUIM. J1JIsl SJIEKTPOHHOTO IOKYMEHTA IIEJIOCTHOCTh
o0ecrieuynBaeTCs Ha OCHOBE TIPUMEHEHHS YCTaHOBJIEHHBIX METOI0B 00pabOTKH
peanu3anuii, TO €CTb Ha OCHOBE TEXHOJIOTHH, COXPAHSIONIEH 3aJJaHHbIEe TapaMeTPhl
HEU3MEHHBIMU. JIETUTUMHOCTH IOKYMEHTA — CBOMCTBO JJOKYMEHTA, COCTOSIIIEE B

TOM, YTO ACMOHCTPUPYEMOC IIPCACTABICHUC JOKYMCHTA COACPKUT IIapaMETPhI,
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OOBEKTUBHO MOATBEPKIAIOIINE TPABOMEPHOCTD UCIIOIB30BAHHBIX HA MPOTSHKEHUH
YKU3HEHHOIO LIUKJIA TOKYMEHTA TEXHOJIOTUH.

TpebGoBaHus K TOKYMEHTY, COCTaBIsIEMOMY MPU COBEPILICHUH CJIEIKH,
BbIpaxkeHbl B ctatbe 160 'K PD: 1) 1o0KkyMeHT H0MKEH BhIpakaTh COACPKaHUE
CHEJIKH; 2) JOKYMEHT JOJKEH OBITh MOJIUCAH JIMIIOM WJIU JIMLIAMH,
COBEPIIAIOIIUMHU CIEIKY, WU JOJKHBIM 00pa3oM YIIOJTHOMOYEHHBIMH UMH
JULAMU.

Hcxons U3 BBILIEU3JI0KEHHOT0, MOXKHO CIIETIaTh BBIBOJ, YTO 3JIEKTPOHHBIE
JIOKYMEHTBI, KOTOPBIMH OOMEHHUBAIOTCSI CTOPOHBI IIPU COBEPILIEHUH 3JIEKTPOHHOM
C/ICJIKH, TOJKHBI COCTOSITh U3 JIBYX YaCTEl: COAEPKATEIbHOM, KOTOPAsi BKIIOYAET
B ce0s1 UH(POPMALIMIO O COJEPKaHUU TIOKYMEHTa U PEKBU3UTHOM, coepkalei
UIeHTUPUIUpPYIONTE aTpuOyThl (HAUMEHOBAHUE, BPEMSI U MECTO CO3/IaHMUS,
JaHHBIE 00 aBTOpE U T. J.) U aTpUOYTHI 3aIIUTHI (3JEKTPOHHYIO IMOJIIHUCH).

Crnenyer OTMETUTB, UTO IPABOBOE 3HAYEHHE B COLUAIIBHOM CPEe UMEIOT
MOHSATHS, CBA3aHHBIE C MAaTEPUAIBHON pean3anueil JOKYMEHTa, TaKHe Kak
MOJTMHHUKH, KOTIHH, TyOnukatel JokyMeHTOB. B cooTBercTBrUn ¢ TOCT P 51141
986 NOTMHHMKOM JOKYMEHTA SIBJISIETCS IEPBBIA WU €IMHUYHBIN IK3EMILIP
JOKYMEHTA; KONUEHN TOKYMEHTa — JOKYMEHT, ITOJIHOCTHIO BOCTIPOM3BOISALINI
uHGOPMAIMIO MOJJIMHHOIO JJOKYMEHTA U BCE €0 BHEUIHHE MPU3HAKU WM YacThb
UX, HE UMEIOIINIA FOPUINYECKON CUIIBL; TyOJIUKAaTOM JOKYMEHTA — MOBTOPHBIN
AK3EMIUISP MOJJIMHHHUKA JOKYMEHTA, UMEIOIINN FOpUINYECKYIO cCHiTy. B cirydae
aHaJIOroBOro (0yMa)KHOT0) JOKYMEHTA CO3/IaHuE KOIMU COBIAIAET C
TEXHOJIOTUYECKOMN MPOLIeTypol KonupoBaHus. B ciyyae 351eKTpOHHOro
JIOKyMEHTA, B CHITYy cielu(UKN 00pabOTKH TAHHBIX B SJIEKTPOHHOU Cpejie, KaK
YKa3bIBAJIOCH BBIIIE, TOKYMEHT CYLIECTBYET B BUJIE MHOKECTBA SKBUBAJICHTHBIX
peanu3auui, a gr0das paboTa ¢ JOKYMEHTOM, B TOM YHCJI€ TPOCMOTP Ha dKpaHe
JUCIUIES], 3aKIIF0YAETCs B HETIPEPBIBHOM CO3[JaHUHU ITUX PeaIn3alui, TO €CTh B
«KONIMPOBAaHUW» NOKyMeHTa. [Ipn 3TOM TexHonornyeckas onepamnus KOnupoBaHus

HE MPUBOJUT K CO3aHUIO TOKYMEHTA HOBOTO TUMA («KOMHMY), a JIUIIb K
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CO3/ITaHUI0 HOBOM pealin3aliiy, SKBUBAJICHTHOM JIFOOOU IPyroi peanu3anuu
AIIEKTPOHHOT'O JOKYMEHTA.

Takum 006pa3om, B crieliMaIbHOM 3aK0HE «O0 AIEKTPOHHBIX CIACIKAX)
CIIEIYET 1aTh CIAEAYIOIIEE ONPENEIICHUE TOHATHUS «JEKTPOHHBIA TOKYMEHT»:
«DNEKTPOHHBIN TOKyMEHT — (popMa MPECTABICHHUS B JJIIEKTPOHHOM Cpefie
JIOKyMEHTA, COCTOSIIIIETO U3 JBYX YacCTeH: coliepKaTeIbHON, KOTOpast BKIIOYAET B
ce0st nH(OPMALIKIO O COACPKAHUH TIOKYMEHTA U PEeKBU3UTHOM, COJIepIKalei
UJCHTUDUIIMPYIONINE aTpUOYThl (HAMMEHOBAaHUE, BPEMS 1 MECTO CO3/IaHUs,
JTaHHBIE 00 aBTOPE U T. [I.) U aTpUOYTHI 3alIUTHI (3JEKTPOHHYIO MOIUCH)». Bee
AK3EMIUISIPHI AIEKTPOHHOTO JOKYMEHTA (BOCIIPOU3BEEHHOTO Ha 3KpaHe
MOHUTOpA, XpaHsAIIerocs B (aiiie Ha TUCKE, B ONIEPATUBHON MaMITH KOMIIBIOTEPA,
B [IaMSTH BUIEOYCTPOMCTBA, B TAMATH JTMCKOBOI'O HAKOMMTEIIS U T. 1I.) CIEIYET
MPU3HATHh OPUTMHAJIAMU JIEKTPOHHOTO JOKYMEHTAa, UMEIOIUMH OJUHAKOBYIO
IOPUINYECKYIO CriTy. KOy 3JIeKTpPOHHOTO JOKYMEHTA CO3/1at0TCsl ITyTEM
BOCITPOU3BEJEHUS HA OYMaKHOM JIMOO MHOM OTAEIIMMOM OT MAIIMHHOT'O HOCUTENS
MaTepUaIbHOM OOBEKTE.

B 3akone «O0 31eKTpOHHBIX CclIeIKax» HEOOXOAUMO yKa3aTh Ha TO, YTO
AJIEKTPOHHBIN JOKYMEHT MIPUPABHUBAETCA K IOKYMEHTY Ha OyMa)KHOM HOCUTEJIE U
UMEET OJMHAKOBYIO C HUM IOpHInYecKyto cuity. Eciin 3akoHOoaTenscTBO TpeOyer,
YTOOBI IOKYMEHT ObLJ1 0pOpMIIEH B TUCBMEHHOM (hopMe OO MpeACcTaBiIeH B
MMCbMEHHOM BHUJIE WM MMUCbMEHHOU OopMe, TO IIEKTPOHHBIN JOKYMEHT
CUMUTAETCS] COOTBETCTBYIOLIUM 3TUM TpeOoBaHUsAM. [Ipu3HaB I0pUANUECKYIO CHITY
AIIEKTPOHHBIX IOKYMEHTOB B CIIELMATILHOM 3aKOHE, TOCYIapCTBO CO3acT
OJIaroNpUATHBIE YCIOBUS JUIsl PA3BUTHUS DJIEKTPOHHON TOPTOBIIU U, B UTOTE,
NPUBEAET K MPEOI0JIEHUIO LIMPPOBOro pa3pbiBa U BXOXkKAEHUIO Poccuu B
riio0anbHOe HH(POPMAIIMOHHOE OOIIIECTBO.

[Topsimok oOMeHa AIEKTPOHHBIMU TOKYMEHTAMH B HACTOSAIIEE BPEMS
HaJyIeKalmM o0pa3oM yperyjaupoBaH TOJbKO B OaHKOBCKOM cepe. bankom
Poccun, nanpumep, npunsto [lonoxxenue o mpaBmiax oOMeHa 31eKTPOHHBIMU

JAOKYMCHTAMH MCKIY bankom P OCCHHU, KPCANUTHBIMHA OPIraHU3alINsAMNU
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(punuanamu) u Apyrumu kiavmeHTamu banka Poccun npu ocyiiecTBieHun
pacyeToB 4Yepe3 pacueTHyro ceTh banka Poccun’/, B KOTOpOM B Ka4eCTBE
npuiIoKeHus mpuBeaeH Tumnosoi 1oroBop 006 0OMeHe IEKTPOHHBIMU
JOKyMEHTaMU IIPH OCYILIECTBIEHUH PACUETOB YEPE3 pacueTHYIO ceTh baHka
Poccuu. B norosope, B 4aCTHOCTH, MPEAYCMOTPEHO, YTO MEXKIY CTOPOHAMHU
OTOBapHUBAIOTCS YCIOBHS CO3JaHUs aBTOMAaTU3UPOBAHHBIX pab0YMX MeCT 0OMeHa
AJIEKTPOHHBIMHU JOKYMEHTAMH, KOMIUIEKTOBAHUS MX HEOOXOUMBIMH
anmnapaTHbIMU, CHCTEMHBIMU, CETEBBIMHU M TEJIEKOMMYHUKAIIUOHHBIMU
CpellCTBaMH, MPOTPAMMHBIM 00€CIIEYEHUEM, CPEICTBAMHU 3aIIUTHI HH(DOPMAITUU
(3neKTpOHHO-IU(PpOBas MOANUCH, IIUPPOBAHUE, 3AIIUTA OT
HECaHKIIMOHUPOBAHHOTO JIOCTYTA); YCTAHABIMBAETCS PErJIAMEHT OOMEHa
AIIEKTPOHHBIMU JOKYMEHTAMH, [IEPEYEHb UCIIOJIb3YEMBIX IIPU OOMEHE
AIIEKTPOHHBIX JOKYMEHTOB U X (DOpMAThL, MOPSIIOK OCYIIECTBICHUS KOHTPOJIS
AJIEKTPOHHBIX IOKYMEHTOB; YCTAHABIMBAETCSI 00S3aHHOCTH BEJACHUS apXUBOB
BXOSIIUX U UCXOJAIINUX JIEKTPOHHBIX IOKYMEHTOB U T. JI.

B nesnsix coBepIIeHCTBOBAHMS IPABOBOIO PETYIMPOBAHMS SJIEKTPOHHOTO
oOMeHa IOKyMEHTaMHU B CIIEUAIbHOM 3aKOHE «O0 3JIEKTPOHHBIX CACIKAX»
CJIEIyeT ONPEACIUTh YHACTHUKOB JIEKTPOHHOTO OOMEHA TOKYMEHTaMHU U
0003HAYUTh UX KaK «OTIPABUTEINb» U «ajpecaT». OTIpaBUTEIb — CTOPOHA
AIIEKTPOHHOM C/IEJIKH, HAIPAaBUBIIAS JIEKTPOHHBIA TOKYMEHT aipecaty Wiu
cAenaBIas JOCTYITHBIMU 3JIEKTPOHHBIN TOKYMEHT JJISl aipecara, a agpecar —
CTOpPOHA JIEKTPOHHOU CIIEIKH, KOTOPYIO OTIPABUTEND ONPEAEIUII ISl OJTYyUEHUS
ANEKTPOHHOTO JOKYMEHTA.

B cootBetrcTBUM cO cTatbeit 433 'K PO noroBop mpu3HaeTCsl 3aKII0UCHHBIM
B MOMEHT TOJIy4€HHMSI JIMLIOM, HallpaBUBIIMM odepTy, ee akuenta. [locpeactsom
JIOKyMeHTa 0(pepThl OJJHA CTOPOHA CHEIKH JIeJaeT NPEJI0KEHUE O BCTYIIJIEHUHU B
JIOTOBOPHBIE OTHOLIEHUS C UCIIOJIb30BAHUEM AJIEKTPOHHBIX CPEACTB U HAPABIIAET
JPYTOM CTOPOHE CAENKHU WIH JIEJIAeT TOCTYIMHBIMU ISl IPYTrOd CTOPOHBI CACIKU
YCIIOBHSI, Ha KOTOPBIX OHA FOTOBA 3TO caenarh. [Ipeanoxkenue, conepxaiieecs B

JAOKYMCHTC O(l)eprI, JOJDKHO OBITH A0CTAaTOYHO OIPCACIICHHBIM U TOJIZKHO
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BbIPQ)KaTh HAMEPEHUE JIUIA, CJIETABUIEr0 MPEANI0KEeHUE, CYUTATh CeOsl
3aKJIFOYMBIIMM JOTOBOP C aIpe€CaToOM, KOTOPBIM OyJI€T MPUHSATO MPEJIOKEHUE.
JlokymMeHT o(pepThl IOJKEH COAePKATh CYIIECTBEHHbIE YCIOBUS JIOTOBOPA.
Odepra cBA3BIBACT HANIPABUBIIIEE €€ JIUIIO C MOMEHTA MOJIyUYEHHUs €€ aIpecaToM.
JIOKyMEHTOM aKUenTa Apyras CTOPOHA CAEIKU MOATBEPKIAET YCIOBUS,
npeajiaraeMbie B IOKYMEHTE OPEPTHI, €CJIU OHU SBIISIOTCS IPUEMIIEMBIMHU.
CTOpOHBI MOTYT BCTYIIUTh B IEPETOBOPHI O COJIEPKAHUU YCIOBUI JOr0BOpa 10
HaIpaBJeHUs JOKyMeHTa odepThl B popme, mpuemsieMon i 06enx ctopoH. [Ipu
ATOM OTBET O COTJIACUU 3aKIIFOUHUTh JIOTOBOP HA UHBIX YCIOBUSX, YEM MPEIJIOKEHO
B odepTe, HE OyNIeT ABIATHCS aKUEenToM. Takoil OTBET MPU3HAETCA OTKA30M OT
aKIIeNTa U B TO K€ BpeMs HOBOM odepToit (B cooTBeTCTBUH CO CT. 443 'K PD).
Crnenyer OTMETUTh OCOOEHHOCTH 3aKJIFOUEHHUs JOTOBOPOB B cermMente B2C,
I Y4aCTHUKAMHU 3JIEKTPOHHOM TOPTOBIIH SIBJISIFOTCS MOTPEOUTENH — FOPUIUIECKUEC
U (HU3UYECKUE JINIIA, 3aKa3bIBAIOIINE, MPUOOPETAIOIINE UITH UCTIOIB3YIOIINE
AJIIEKTPOHHBIM CLIOCOOOM TOBAPHI (YCIYTH) JJIsl HY K/, HE CBSI3AHHBIX C
OCYIIECTBJICHUEM NPEIIPUHUMATEIHLCKON AeATENBHOCTU. Pa3menienHoe Ha BeO-
caiiTe rmpojaasua (ONTOBOTO, PO3HUYHOTO, TOPTOBOM CETH) MPEIOKEHHE
3aKJIIOYUTH J0TOBOP C JIFOOBIM, KTO OT30BETCS, PU3HAETCS MyOIMYHON oepToi
TOJIBKO B CIIy4ae, €CJIM 3TO MPEJI0KEHUE COJIEPKUT BCE CYIIECTBEHHBIE YCIOBUS
noroBopa. Hble npejioKeHrs, B TOM YHCIIe peKiama, aipeCoOBaHHbIE
HEOMpPEACTICHHOMY KPYTY JIMI], pPACCMaTPUBAIOTCS KaK MpUTJIAlICHUE JeaTh
odepThl, €clIi MHOE MPSIMO He yKazaHo B npemioxkeHnu (ct. 437 'K PO). B ciydae
3aKJIFOYEHUS JIEKTPOHHOM CIENKU C MOTPEeOUTEIEM IPUMEHSIETCS
3aKOHOJIATEIHCTBO O 3aIUTE MpaB moTpeduTeneil. B cooTBeTcTBUM C T1. 2 CTaThU
26.1 @3 «O 3amnuTe mpaB NOTpEOUTEIEH» MOTPEOUTEIIO 10 3aAKITIOUEHUSI T0r0OBOpa
MpU JUCTAHIIMOHHOM CIIOCO0€ MPOIaK JOJDKHA OBITh MpeocTaBieHa HH(popMaIus
00 OCHOBHBIX IOTPEOUTEIILCKUX CBOMCTBAaX TOBapa, 00 aapece (Mecte
HAXOXKJEHUs1) MPoJaBlia, 0 MECTE U3TOTOBJICHUS TOBapa, O MOJTHOM (PUPMEHHOM
HAaWMEHOBaHUU (HAMMEHOBAHUH) TIPOJIaBIa (M3TOTOBUTEIA), O IIEHE U 00 YCIOBHSIX

NpUOOpPETEHNUS TOBapa, O €ro JOCTABKE, CPOKE CITYKOBI, CPOKE TOJHOCTH
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UTapaHTUHOM CPOKE, O TIOPSAJIKE OIJIaThl TOBApa, a TAKXKE O CPOKE, B TEUECHUE
KOTOPOT0 JEHCTBYET MPEJI0KEHUE O 3aKIIOUYEHNUN JOTOBOPA.

3akoHOoaTeIbCTBO PO npsiMo He yKa3bIBaeT, ¢ KAKOTO MOMEHTA
00513aTEIBCTBO 10 Tiepeaue NHGOPMAINK CUUTACTCS UCTIOTHCHHBIM, MEXIY TEM
BKHOE MPABOBOE 3HAYEHUE MPU OCYIIECTBICHUH 3JIEKTPOHHOU TOPTOBJIM UMEET
3aKOHOJIATEIBHOE 3aKPEIUICHHE MOMEHTA U MECTa OTIpaBiIeHU (TTOTyYEHUS)
AJIEKTPOHHOT'O JOKYMEHTA.

B cootBercTBun ¢ [Ipunnunamu UNIDROITS nms MexayHapoaHbIX
KOMMEPUYECKUX JOTOBOPOB U3BEUIEHUE JJOCTUTAET aJpecaTa TOraa, Koraa OHO
JIOCTABJICHO IO MECTY BEJICHUSI aIpeCaTOM MPENPUHUMATEIBCKON JEATeIIbHOCTH
a10o 1o ero noyToBoMy aapecy. KonkperHoe cooOrieHue, Bistonieecs
pPEAMETOM PACCMOTPEHUS, HE 0053aTEIHHO TOHKHO (PU3UYECKHU MOMAIaTh K
aapecarty. JloctaTouHo, 4TOOBI OHO OBLIO MOJYUYEHO MO (haKcy, TEAEKCY WU Yepe3
KOMITBIOTED afipecaTa. B psjie 3aKk0HOB, peryaupyIOMUX AJIEKTPOHHBIE CIESIKH
(Tunogoit 3axkoH FOHCUTPAJI «O06 anexTpoHHOM KoMMepirny 1998 r., 3akoH
ABctpanuu «O0 31eKTpoHHBIX cnenkax» 1999 r., 3akon ['onkonra «O6
ANEKTPOHHBIX caenkax» 2000 r.) 3IeKTPOHHOE COOOIIEHUE CUUTACTCS
OTHPABJICHHBIM C MOMEHTA MOCTYIJICHUS B HH()OPMAIIMOHHYIO CUCTEMY, KOTOpast
HE HAXOJUTCS 0T KOHTPOJIEM aBTOpa coo0IeHuss. MOMEHT NOJTy4eHHUsI
AIIEKTPOHHOTO COOOIIEHUS yCTaHABIMBACTCS CIAEAYIOIUM 00pa3oM: 1) eciu
ajpecar ykazal HH()OPMAITMOHHYIO CHCTEMY B LIEJISX TOTyUYCHUSI dJICKTPOHHOTO
COOOIIICHHS — B MOMEHT, KOT/1a COOOIIEHNE JAaHHBIX TTOCTYIAET B YKA3aHHYIO
WH(POPMAIIMOHHYIO CUCTEMY WJIM B MOMEHT, KOT/1a COOOIIICHUE U3BJICKACTCS
aJpecaToM U3 CUCTEMBI (€Clii COOOIICHE HAMPABIIIETCS B CUCTEMY ajpecara,
KOTOpasi He ABJISIETCS YKa3aHHOW MH(POPMAITMOHHON CUCTEMOM ajpecara); 2) ecliu
ajzipecatr He yKa3zall UH()OPMAIMOHHYIO CUCTEMY — B MOMEHT, KOrJJa COOOIIIEHHE
JAHHBIX TTOCTYIAET B KaKyI0-11M00 HH()OPMAIIMOHHYIO CHCTEMY ajpecara

(Tunosoit 3axkoH FKOHCUTPAJI «O06 anexkTpoHHON KoMMepru» 1998 r.)9.
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Ha nam B3rsj, B cieninagibHOM 3aKoHE «O0 3JIEKTPOHHBIX CIEIKaX»
CIENYET YCTAHOBUTD, YTO, €CIIA CTOPOHAMHU HE OTOBOPEHO MHOE, SJIEKTPOHHBIN
JIOKYMEHT CUMTAETCS OTIPABICHHBIM B TOT MOMEHT, KOT/1a OH MOCTYNAaET B
HH()OPMAITMOHHYIO CHCTEMY, HAXOISAITYIOCS BHE KOHTPOJIS OTIPABUTEISL.
DNEKTPOHHBINA TOKYMEHT CUMTAETCS MTOJIYYEHHBIM B TOT MOMEHT, KOTJla OH
MOCTyNaeT B UHPOPMAITMOHHYIO CHUCTEMY, HaXOAAITYIOCS 10T KOHTPOJIEM
anpecara. Ecim 57eKTpOoHHBIN JOKYMEHT ObLT HAlpaBJieH HE B TY
HH(POPMAITMOHHYIO CUCTEMY, KOTOpas OblIa yKa3aHa aJipecaTtoM, TO MOMEHTOM
MOJYYEHUS DJIEKTPOHHOTO JOKYMEHTA CUUTACTCA MOMEHT, KOT/1a 3JICKTPOHHBIN
JIOKYMEHT TOIa/IaeT BO BHUMaHUE aapecaTa. MecToM oTnpaBieHus (ITOTyUEHHUS)
AIIEKTPOHHOTO JOKYMEHTA SIBJISICTCS MECTO HaXOXKISHUS OTIPAaBUTEIN (aapecara),
HE3aBUCUMO OT MECTa HaXOXKJICHUSI OKOHEYHOTO 000PY10BaHUS OTIIPABUTEIIS
(anpecara).

B anexTpoHHOM cpejie JocTaBKa HAJEKHO YIOCTOBEPEHHOT'O COOOIICHUS,
aJpECOBAHHOTO MPEANOIaraeMOMY ajipecaTy, ¢ UCIOJIb30BAHUEM TEXHOJIOTHYECKU
HaJEKHOU CHUCTEMBI 0€3 OYEBUIHBIX OIIMOOK JOIKHA OBITh JOCTATOYHOM C TOUKH
3pEHHS CPEICTB U3BEIICHUSI, €CJIM CTOPOHBI HE JIOTOBOPUIIUCH 00 nHOM. Ecimn
CTOPOHBI HAXOASATCA B TPEATOTOBOPHOM COCTOSIHUH, TO YJIOCTOBEPEHUE
COOOIIEHUS WUIH CepTU(HUKAIIUS, TTOAJICKAIINE U3BEIICHUIO, SIBIISTIOTCS YaCThIO
YCWJIHM 110 3aKJIF0YEHHIO JOTOBOPA U yJIOBIETBOPSIIOT TPeOOBaHUSIM K (hopme
JIOTOBOpA.

DJIEKTPOHHBIN IOKYMEHT JOJIKEH XPAHUTHCSA Y OTHPABUTENS U aJipecara.
XpaHEHUEM JJaHHBIX B COOTBETCTBUU ¢ HarmonansHbiM cTangapTom PO
«IIEKTPOHHBIN 00MEeH HH(pOpMAIHEH» CUUTACTCS IMPOIIECC TOAICPKAHUS TaHHBIX
B HEM3MEHHOM COCTOSIHUU TIOCJIE MX COXPaHEHHUs (3aHECEHUsI TAaHHBIX B
3allOMUHAIOIIEe YCTPONUCTBO), 00€CTICUMBAIOIINI BOBMOKHOCTh UX MOCIEAYIOIIETO
CUUTBHIBAHUS B IIPOU3BOIBHBI MOMEHT BPEMEHH. DJICKTPOHHBIC CPEJICTBA,
HCIIOJIb3YEeMbIE OTIIPABUTENIEM U aJpecaToM, JIOHKHBI 00eCIeunBaTh BOBMOKHOCTD

O3HAKOMJIEHUS C COIEPKAHUEM JIEKTPOHHOTO IOKYMEHTa B TFOOOH MOMEHT
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BpPEMEHHU, a TaKke 00eCreyeHue IEJIOCTHOCTH COAEPKAHUS DIIEKTPOHHOTO
JOKYMEHTA.

CretyeT OTMETUTB, YTO CTOPOHBI TOJKHBI YCTAHOBUTH MOJIEKAIINE
UCITOJIb30BAHUIO CPEACTBA KOMMYHUKALIUH U, ECIIU TpeOyeTcs, BIOPAThH
uH(GOPMAIIMOHHBIX TOCPETHUKOB — MPOBal1epoB cBs3H. [IpoBaiinepsl cBs3H
MPEIOCTABIISAIOT YCIYTH 1O nepeaade nHpopMauu 1o KOMMYHUKAIMOHHON CEeTH
WJIY TIPEAOCTABIIAIOT TOCTYIl K KOMMYHUKAIMOHHOM ceTu. JIeiCTBHUS TpOBanepOB
I10 IIepeAayde U MpeIOCTaBICHUIO OCTYIIA IIPEANOJIaraloT aBTOMaTUYECKOE,
IIPOMEXKYTOYHOE U TPAH3UTHOE XPAaHECHUE IIEPEeIaBaeMON CTOPOHAMU
uH(pOpMaIUK, KOTOPOE OCYIIECTBIIAETCS UCKIIOYUTENBHO € UEIbIO NTEpeaadn 1o
KOMMYHUKAIIUOHHOW CETH.

B nensax pa3Butus 37€KTPOHHON TOPTOBIIH, 00JIETYEHHS] COBEPIIEHUS
C/IEJIOK MTOCPEICTBOM AJIEKTPOHHOIO 0OMEHA TOKyMEHTaMi MUHHUCTEPCTBY
nH(OPMAITMOHHBIX TEXHOJIOTUH U cBsi3u Poccuiickoit deneparum He0OX0IMMO
yTBEPAUTH THUIOBOE COrjalieHne 0 NopsAIKe 0OMeHa JOKYMEHTAMH MEXY
Y4YaCTHUKAMU 3JIEKTPOHHBIX caenok. Hanpumep, EBponeiickoe tunosoe
COIJIallIEHUE 3JEKTPOHHOr0 0OMeHa JaHHbIMU 10 ycTaHaBIMBAET €IMHOOOpa3HbIe
MOXO0/IbI K MMPABOBBIM BOMPOCAM AJIEKTPOHHOIO 0OMEHA IaHHBIMU, YBEJIUYMUBAET
CTEIICHb IIPABOBOM ONPEIEICHHOCTHA MEK1y TOPTOBBIMU ITAPTHEPAMM, & TAKKE
UCKJIIOYAeT HEOOXOAMMOCTD JIsl KaX0TO MPEANPUSITHS, B OCOOEHHOCTH st
MaJIbIX U CPEeIHUX KOMITaHUH, pa3padbaTbIiBaTh cBoe coOcTBeHHOE CormalieHne
oOMEHa JaHHBIMH |, CJIEOBATEIILHO, UCKITIOUNTD TyOIupOBaHe paOOTHI.

Kpome Toro, morpedyeTcst Takke pazpadoTaTh TUMIOBBIE COTJIAIIICHNUS,
peryJiupymoume NopsAa0K 3JeKTPOHHOTO TOKYMEHTOO00pOTa MEXAY Pa3IndyHbIMU
BEJIOMCTBaMH, 3aKa3YMKAMH U NIOCTaBIIMKAaMU, BKJIKOYasl IPUMEHEHNE €IUHBIX
(GbopMaToB AJIEKTPOHHBIX TOKYMEHTOB U CXEM OOMEHAa UMU ITPU COBEPLICHUU
CEJIOK B CHUCTEME JIEKTPOHHOU TOPTOBIIM ISl OCYIIECTBIECHUS 3aKYIIOK
NPOIYKIMHU ISl PeiepabHbIX TOCYAAPCTBEHHBIX HYK].

IOpuanueckue ycnosust CornamieHus o mopsiike 0OMeHa 31eKTPOHHBIMU

AOKYMCHTAMH HEN30EKHO 6y,HYT AOMOJHATHCSA TCXHUICCKUMHU YCIIOBUSIMU B
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COOTBETCTBHHU C MOTPEOHOCTIMU YYaCTHUKOB CJICJIKH: OllepallMOHHbIE TPEOOBAHMS
K DJICKTPOHHOMY OOMEHY JTOKYMEHTaMH, TPEOOBaHMS K 000pYI0BaHUIO, CPEACTBAM
KOMMYHUKAIHH, popMaTaM 3JIEKTPOHHBIX TOKYMEHTOB, K CPEICTBAM 3alUThI
uHdopmaruu u T. 1. [loaTomy cymecTByeT HE0OX0IUMOCTh pa3paboTKU
HanuonansHoro crangapta «Ilopsiok oOMeHa 3JeKTPOHHBIMU IOKYMEHTaMu», a
TaK)Ke pa3padOTKU CTaHAAPTOB MPEANPUATUHN, ACSITEIBHOCTh KOTOPHIX CBSI3aHA C
OCYIIECTBJICHUEM AJIEKTPOHHON TOPTOBIIH, B LIEJAX YIYUYIICHUS ONEPallUOHHON
COBMECTHUMOCTH CETEH, YCIYT U KOMITbIOTEPHBIX IPOTPaMMHBIX PHIIOKeHH. Kak
orMmeueHo B OkuHaBckod XapTtuu [ 100ansHOro nHGOPMAIIMOHHOTO 00IIeCTBAa,
MPOJIBUKEHNE PHIHOYHBIX CTAaHAAPTOB (HAIpUMEpP, TEXHUUYECKUX CTaHapTOB
OTIEpaIlMOHHOTO B3aUMOJICUCTBUS) OyIeT ClIOCOOCTBOBATh MAKCUMMU3AITUU
COI[MATILHBIX U 9KOHOMUYECKHUX BBIT01 HHGOPMAIMOHHOTO OOIIIECTBA.

Hcxons u3 BIIEU3T0KEHHOTO, MOKHO CII€NIaTh CIIEIYIONINE BBIBOIBI.
DNEKTPOHHAsS TOPTOBJIS HECET HOBBIE BO3MOKHOCTH JIJIsI IOBBIILICHUS
() PEeKTUBHOCTH JEIOBBIX ONIEpAIlMi U CHIXKCHUS U3IEPIKEK, CBA3AHHBIX C
TOPTrOBBIMU orieparusiMu. Ho ni71st Toro, 4ToOb1 00€crequTh IPaBOBYIO
OTIPEJICTICHHOCTD 3JIEKTPOHHON TOPTOBIIH, HEOOX0AMMO B 3aKkoHE «O0
ANIEKTPOHHBIX CIIENIKaxX» JaTh OMpPEACICHUE JICKTPOHHOTO JOKYMEHTA, IPU3HaB
IIPU 3TOM €T0 IOPUINYECKYIO CHITY; OIPEAECIUTH CTOPOHBI JIEKTPOHHOM CHEIIKU;
YpEryaupoBaTh NOPSA0K 0OMEHA AIEKTPOHHBIMU JOKYMEHTAMH IIPU COBEPIIICHUU
CHEJIKY; ONPEAETUTh MOMEHT U MECTO OTIIPABIICHHUS (MOJIYUEHUSI) AIIEKTPOHHOTO
JIOKYMEHTA, YCJIOBUS XPAHEHHUSI JIIEKTPOHHOTO AJOKyMeHTa. COOTBETCTBEHHO HAJI0
BHecTH aonojHeHus B 'K PD. Kpome Toro, Heobxoaumo pazpaborars TunoBoe
COTJIAIICHHUE O TIOPSAIKE 0OMEHA JOKYMEHTAMH MEXKTy YIaCTHUKAMHU DJICKTPOHHBIX
caenok, Hanmonaneueii crannapt «llopsimok oOMeHa IeKTPOHHBIMU
JIOKYMEHTaMU»; TUTIOBBIE COTJIAIICHUS, PETYIUPYIOIINE TOPSIOK JIEKTPOHHOTO
JTIOKyMEHTO000pOTa MEXTY Pa3IMUYHBIMU BEIOMCTBAMU, 3aKa3UUKaMH U
MOCTABIIMKAMHU, BKJIIOYAsi IPUMEHEHHE €IMHBIX (POPMATOB AJIEKTPOHHBIX
JIOKyMEHTOB ¥ CX€M 0OMEHa MMH MPU COBEPIIICHUH CIETIOK B CUCTEME

SHCKTpOHHOﬁ TOPIoOBJIX AJIA OCYIICCTBJICHHA 3aKYIIOK ITPOAYKIINN IJIsA
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benepalibHbIX TOCYJaPCTBEHHBIX HYX/I. B 11X ynydieHus onepaiuoHHON
COBMECTUMOCTH CETEH, YCIIyT U KOMIIBIOTEPHBIX TPOTrPAMMHBIX MTPHIIOKEHUI
PEKOMEHYETCS MPEANPUATHUSAM, IEATEIBHOCTh KOTOPBIX CBS3aHA C
OCYILIECTBICHUEM 3JICKTPOHHOM TOPTOBIIU, pa3padbaThiBaTh CTAHIAPThHI

PEAIPUATHN.
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I'TABA 2. BUABI JIEKTPOHHBIX CAEJIOK U UX
XAPAKTEPUCTUKA

J11st OONBIIMHCTBA CIIETIOK JAOMYCTHUMA MPOCTasi MMCbMEHHAs (popMa, eCiu
MHOE MPSIMO HE MPETYCMOTPEHO 3aKOHOM JIJI1 KOHKPETHOM KaTErOpUH CIIEIIOK.

[Ipwu 3axmr0ueHNN JOrOBOpPA CIEAYET UMEThH B BUly JBA MOMEHTA!

croco0 MOJIMKUCAaHUS IOTOBOPa CTOPOHAMHU

NopsAA0K (croco0) 3aKiI0UeHUs JOrOBOpa B MUChbMEHHOM (hopMe.

CoOOTBETCTBEHHO, MPH 3aKIIOYECHUH JIOTOBOPA B JIEKTPOHHOM hopme
HE00XO0MMO OTBETUTH Ha JIBa BOMPOCA — KAK CTOPOHBI MOJMUIIYT JOKYMEHTHI U
KaK UMH OOMEHSIIOTCSI.

CTOpOHBI MOTYT JOTOBOPUTHCS, YTO OHH MPU3HAIOT IOPUIUYECKYIO CUITY 3a
JIOKYMEHTaMU, TOAMUCHIBAEMbIMUA aHAJIOTOM COOCTBEHHOPYUYHOM noAmnucu (1. 2
cT. 160 I'paxxnanckoro kojekca). I'paxkaaHCKUI KOJEKC MPsIMO OTHOCHUT
(bakcUMIWIBHOE BOCITPOU3BEeHUE TOANMUCH ((DaKCUMUIIE) U AJICKTPOHHYIO
M(PPOBYIO MOAMKUCH K aHAJIOTaM COOCTBEHHOPYYHOU MOJIMUCH, P 3TOM OCTaBJISAS
nepeyeHb JonycTUMbIX ACII oTkpbIThIM. NHBIMH CJIOBAMH CTOPOHBI IOTOBOpPA
camu BIIpaBe OMPEICTUTh UCTIOJIb3YyEeMbI MU aHAJIOT COOCTBEHHOPYYHOM
MOJIKUCH U TIOPSAIOK noanucanus goropopa takum ACII.

[IpakTHuecKknii UHTEPEC B OTHOLIEHUU 3aKJIIFOUEHHUs TOTOBOPOB B
AIEKTPOHHOM (hopMe TPEACTABIIAIOT CIASAYIONIUX JIBa Crioco0a:

JloroBOp B MUCHbMEHHOM (POPME MOKET OBITh 3aKITIOUYEH ITyTEM COCTaBIICHUS
OJIHOTO JOKYMEHTa, MOAMUCAaHHOTO CTOPOHAMH, a TAaKXKe ITyTeM OOMEHa
JIOKyMEHTaMH IOCPECTBOM MOUYTOBOM, TeNerpadHoii, TeleTalmHoul, TeleOHHOMH,
AJIEKTPOHHOM WJIM UHOW CBA3H, IMO3BOJIAIOLIECH JOCTOBEPHO YCTAHOBUTD, YTO
JIOKYMEHT UCXOJUT OT CTOPOHBI MO J10roBopy (M. 2 cT. 434 ['paxk1aHCKOro
KOJIeKCa).

3aKIr0YeHUe I0TroBOpa B AJIEKTPOHHOM (hopMe IMyTeM HAIIPABJICHUS OJTHON
CTOPOHOI oroBopa oepThl (B TOM YKCIie, HAPUMEp, CaMOT0 TEKCTa JOroBopa), a

JIPYroy CTOPOHOM €€ MPUHATHUE IIyTEM COBEPIIEHUS T.H. KOHKIFOJEHTHBIX
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JEeUCTBUH, T.€. COBEPILICHUE ACHCTBUI MO BBHIMOJHEHUIO YKa3aHHBIX B odepTe
ycioBuit gorosopa (1. 3 ¢1. 434 u 1. 3 c1. 438 I'paxk1aHCKOrO KOJEKca).

Wtak, ecu CTOPOHBI PEIMIIN 3aKIIOYUTH CETKY yIajJeHHO, 0e3 0OMeHa
"OyMaXKHBIMU'" 1TOrOBOpaMU, OJINMCAHHBIMU COOCTBEHHOPYYHO, OHA MOTYT
npUOErHyTh K JIEKTPOHHOHN (popMe T0TOBOpa U MOAIUCATH €ro "3JIEeKTPOHHOM
MOJAMUCHIO", YTO MPSMO JOIMYCKAETCS IEUCTBYIOIIUM 3aKOHOIATEECTBOM.

Jlist aToro cornacHo TpedoBaHuIo 1. 2 ¢T. 160 I'paxk1ancKoro kojaekca B
CaMOM TEKCTE JI0rOBOPa JOJHKHO OBITh MPSAMO MPEAYCMOTPEHO, YTO CTOPOHBI
IPU3HAIOT IOPUIUYECKYIO CHUITY 32 JJOKYMEHTaMH, MOANNCHIBAEMbIMH aHAJIOTOM
COOCTBEHHOPYYHOH noanucu. Boiaepkka u3 cy1e0HOro peleHus

[Tpu aTOM, CTOpOHAM JOTOBOpa HEOOXOAUMO COIJIACOBATh, YTO UMEHHO
OyZIeT ABIATHCA aHAJIOrOM COOCTBEHHOPYYHOM MOJMUCH. DTO MOKET OBITh JIOTUH
Y MAPOJIb K aKKAYHTY Ha CalTe, aApec NEKTPOHHON NOYTHI U T.1I1. Kak oauH u3
HauboJiee y1auyHbIX YHUBEPCAIbHBIX BAPUAHTOB MOKHO MIOPEKOMEHI0BATh UMEHHO
aJpec NEKTPOHHOM MOYTHI, T.K. TOJIBKO KOHKPETHBIE JTUI[A UMEIOT JOCTYII K
CBOEMY JJICKTPOHHOMY SIIITUKY, a COOOIIEHUs (PUKCUPYIOTCS (COXPAHSIOTCS) Ha
MOYTOBBIX CepBepax (Takue JOKYMEHTHI HaJIe)KHEE B IOKA3aTEIbCTBEHHOM ILJIaHE).
AJlpec 3JIEKTPOHHOM MOYTHI MOKHO (DAKTUUECKH (HO HE FOPUIUYECKH, T.K.
IOPUIUYECKU 3aKOHOM TIPSIMO TIpelycMOTpeHbl TpeboBanust k DIIIT)
paccMaTpHBaTh KaK CBOEOOPa3HYIO AIEKTPOHHYIO HU(PPOBYIO MOANKCH, a
(haKTHYECKH U FOPUIUYECKH OH OYJIET SBISATHCS aHAJIOTOM COOCTBEHHOPYYHOMU
MOJIHCH.

HacrosiTenbHO pekOMEHIyeM BCIO KOPPECTIOHAEHIINIO (BXOASIIYIO U
UCXOJAIIYI0), BKIIOYasl CaM JOTOBOP U CBA3aHHYIO C HUM NEPENHCKY, COXPAHATh
Ha MIOYTOBBIX cepBepax (COXpaHEHHUE €€ TOJIbKO Ha KOMIIBIOTEPE B Cllydae
ocrHiapyuBaHUs MOXKET ObITh HEJIOCTATOYHO).

B aTux mensx mgydrie BCero moJgoMIAeT dJIEKTPOHHBIN apec Ha gmail.com
(kcTaTu, NouToBBIM cepBruc Google MOXKHO UCTIOIB30BATH U JIS BAIIMX
KOPIIOPATUBHBIX ALIUKOB C BalllM COOCTBEHHBIM JOMEHHBIM nMeHeM). Google

(Gmail) obecnieunBaeT COXpaHEHUE KaK BXOSIINX, TAK U UCXOISAIIAX COOOIICHUH,
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B TOM YHCJI€ HallpaBJIIeMbIX yepes Ball mouToBbid kimeHT (Outlook, TheBat u
JIp.), @ TaKKe MPUHAJICKUT KPYITHOM, yBaXKaeMON KOMITAHUH, B CBSI3U C YEM
JIOBEpHE K JI0Ka3aTeIbCTBAM, XpaHUMbBIM Ha MTOUYTOBBIX cepBepax Google MoxeT
OBITH BBIIIIE, YEM HA MHBIX TTOYTOBBIX CEpBEpax, MPUHAIICIKAITNX, HAPUMED,
XOCTHHT-TIPOBaIepy WK BOOOIIE PACIIOIOKEHHBIX Ha BAIlIUX COOCTBEHHBIX
cepBepax.

JInst Gonblel HaJIe)KHOCTU SJIEKTPOHHOM CAEIKUA Mbl PEKOMEHIYEM TAKKE C
yuetoM 1. 3 ¢T. 434 u 1. 3 ct1. 438 ['paxkaaHcKoro KojeKkca (ImpeaycMaTpUBaOIIUX
3aKJTIOYEHHUE CHIEIKH ITyTEM COBEPIICHUSI KOHKIIIOJEHTHBIX JCHCTBUMN) MPOBECTH 10
Ballle¥ 3JIEKTPOHHOMU CJIETIKE OIUIaTy (WJIM aBaHC) OAHKOBCKHUM IUIATEKOM, B
Ha3HAYEHUHU KOTOPOTO yKa3aTh HOMEP BalllEro 3JIEKTPOHHOTO J0r0BOpPa, 1aTy €ro
3aKJTIOUCHMS, a TAKXKE aJipeca IEKTPOHHOM MOYThl CTOPOH (KUJIU TOJIBKO
MJIaTEIbIIMKA), KOTOPBIE UCIOJIB3YIOTCS CTOPOHAMMU /1711 OOMEHA JIEKTPOHHBIMU
JIOKyMEHTaMH ¥ MPU3HAHBI UMH aHAJIOTOM COOCTBEHHOPYYHOM TMOJTHCH.

Takoe npuMedaHue K MIaTeXy U COXpaHEHHE BCEH MEePENUCKU Ha MOYTOBBIX
CepBepax MOCIyXaT I0Ka3aTeIbCTBOM TOTO, YTO HAMIPABICHHBIM UCTIOTHUTEIIEM
(mpoaaBiiom) toroBop (odepTa) U MOJIYISHHBINH UM aKIENT JOTOBOpa OT 3aKa3unKa
(moxkymaTesl) UCXOAUIIN JeUCTBUTEIBLHO OT CTOPOH JIEKTPOHHOU CIIENKU. A
CTOPOHBI TAaKKM 00Pa30M BBIMOJHSAT TpeOoBaHue 1. 2 cT. 434 I'pak1aHCKOTO
KOJIEKCa O TOM, YTO MpH OOMEHE JOKYMEHTAMU CPEJICTBAMU CBSI3U JTOJKHA
CYILIECTBOBATh BO3MOXXHOCTh YCTAHOBHUTbH, UTO JOKYMEHTUCXOIUT OT CTOPOHBI O
JIOTOBODY.

Takke MOKHO B JIOTOBOPBI, aKThI, CYETa, COCTABJISIEMbIE B 3JIEKTPOHHOM
dbopme, 106aBIATH Ppakcummiie (IPSIMO MTPEAYCMOTPEB B AIEKTPOHHOM JIOTOBOPE
TaKyr BO3MOXXHOCTh — KaK 00s3aTEIbHYIO WK BO3MOXKHYIO, IO JKEJIAHUIO
cTopoHbl). Takum oOpa3zoM, Mpu pacreyaTke YKa3aHHBIX TOKYMEHTOB Ha HUX
OyZeT 0ToOpaXkaThCs KOMUsI COOCTBEHHOPYYHOM MOITUCH: B PSZIC CIIydacB
HAJOTOBBIM OpTraHaM, 0aHKaM U T.II. IOCTATOYHO OOBIYHOM KOMUU JOKYMEHTA, T.€.
1 HeoOs3aTeNbHO 00palaTh MX BHUMaHUE Ha TO, YTO JOTOBOP 3aKJITIOYCH B

3JIEKTPOHHOM (hopMe U MOAMKUCAH aHATIOTOM COOCTBEHHOPYUYHOU MOAMUCH.
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J1Jist CTOPOH JJOrOBOPA, UCIIONIB3YIOIINX B CBOEH JIEATEIbHOCTH IIATEHKHYIO
cucremy WebMoney u, TeM 6oJee, MPOBOASIINX OIUIATy MO JOTOBOPY Yepes
WebMoney, MOXHO TOPEKOMEHI0BATH NP 3aKIIOYEHUH JI0TOBOPA B AJIEKTPOHHOM
dbopme ucnonb3zoBath cucremy WebMoney, a umenno cepBuc "KontpaxTsr"
ApbOutpaka WebMoney, 03BOISIONTNI 3apETHCTPUPOBAHHBIM MTOJIH30BATEIISIM
WebMoney 3arpy3uTh UX JI10roBOp Ha cepBep U MOANKUCATH €r0 AaHAJIOTOM
COOCTBEHHOPYUYHOU MOANUCH. Takoil crioco0 3aKI0UeHUS U TOANUCAHUS
JIOTOBOpA B 3JIEKTPOHHOU (popme OynieT HajiexKHEe, €CIM Y CTOPOH J10r0BOpPa
UMEIOTCS IepCOHaIbHBIE atTecTaThl WebMoney.

JlononHuTeNnbHAs HHPOPMALIHS O 3aKIIOYEHUH I0TOBOPOB B 3JIEKTPOHHOMN
dbopme depes cucremy KontpakroB WebMoney

BrionHe A0mycTUMO 3aKIII0YEHUE AIEKTPOHHOM CAENIKH ITyTeM
OITyOJIMKOBAHUS UCIIOJIHUTENEM ITyOIMYHOM 0(epThl Ha CAalTE U MPUHSTHS €€
3aKa34MKaMU IyTEM COBEPIICHUS KOHKIIIOJEHTHBIX JEHCTBUH, OJHAKO
PEKOMEH/IAIIMU B 3TOM YacTH NOTpeOoBaiy Obl 3HAYUTEILHOTO YBEIHMUCHUS
o0bemMa JaHHOTO IOPUANUECKOr0 KOMMEHTApHs, a IOTOMY HE OyJieM 3/1eCh
yIIyONIsThCs B TAKOW CIIOCO0 3aKIIOUEHUS AIEKTPOHHBIX I0TOBOPOB.

Ha camomM fene HET HUKaKUX 3aKOHHBIX MPETSITCTBUM K 3aKITIOYCHUIO
JIOTOBOPOB B 3JIEKTPOHHOM (hopme, a paBHO K COCTABIICHUIO AJIEKTPOHHBIX CUETOB,
aKTOB U Ja)K€ CUETOB-(PaKTYyP.

['paxknaHckuii KOJEKC MPSIMO J0MyCKaeT MOANKUCaHNe J0TOBOPOB (a
COOTBETCTBEHHO, ¥ BCEH COMYTCTBYIOLIEH JOKYMEHTALMHU) HE TOJIBKO
COOCTBEHHOPYYHOH MOJIMUCHIO, HO U aHAJIOTOM COOCTBEHHOPYYHOM MOAMMCH,
BKJTIOYAs (PaKCUMHIIC, DJICKTPOHHYIO ITU(DPOBYIO IOAMKUCH U JTF000M HHOW aHaJIoT
COOCTBEHHOPYYHOU MOJIMUCH, O KOTOPOM JIOTOBOPSITCSL CAMU CTOPOHBI CIIEIIKU.

Hu Hanoroeiit kojekc, HM 3aK0H 0 OyXTrajJTepCcKOM y4eTe He CoAepKaT
TpeOOBaHUI K TOKyMEHTaM O TOM, YTO OHU JOJKHBI OBITh MOANHUCAHbI UMEHHO
COOCTBEHHOPYUYHOU MOJIMHUCHIO.

3aKkoH 0 OyXraJlTepcKOM yueTe TpeOyeT, 4TOObI MepBUYHbIE JOKYMEHTHI

coJiep ki " TMYHYIO TTOAMHKCH", KOTOpast HE00SA3aTeIHHO JT0OJDKHA OBIThH
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coOCcTBeHHOPYUYHOM. "JInuHas" cBUIETENBCTBYET O MPUHAAIICKHOCTH MOJITUCH
KOHKPETHOMY JIUITy, "nuaHast" He o3HavaeT "coocTBeHHOpYUHas". UHbIMU
CJIOBAMH JIMYHAS TIOJIMUCHh MOXET ObITh U B (hOpME aHAJIOTa COOCTBEHHOPYUYHOU
MIOJIMTMCH, BKJIIOYAst SJIEKTPOHHYIO HU(PPOBYIO MOAMKCH, (haKCUMMUIIE U JIP.
Hanoroselil koieKkc Takxke TpeOyeT HATMYUE MOIIMUCH B JOKYMEHTAaX, HO HE
OTpaHUYMBAET €€ BUJ UIMEHHO COOCTBEHHOPYUYHOMU MOAMUCHIO.

[IpensiokeHHbIA MOAXO0A K TEPMHUHOJIOTUN PA3JeNsieTCsl U cyaamu (CMm.,
Harnpumep, [loctanoinenne ®AC MO no neny NoeKA-A40/2727-03 — TekcT
pelieHus: IPUBEACH B BBIJIEPKKAX U3 Cy/1€OHOM MPAaKTUKU B KOHIIE JAHHOTO
IOPUUYECKOTO KOMMEHTapus).

Takum 006pa3om, MOKHO KOHCTaTUPOBATh, UTO MPEKHSS MPAKTUKA (KOTa
(akcuMuIIe HE CYUTAIACH JIMYHOM MOAMKUCHIO, @ B OTHOLIEHUHU CUETOB-(PaKTyp,
HaIlpyuMep, TOBOPHIIOCH, YTO 3aKOHOIATEIIbCTBO HE MPEAYCMATPUBAET TAKOU
Croco0 MOJIMMCaHUs ) U3BMEHWIACh U U3MEHWIACH B JIYUIIIYIO, IPABUILHYIO
CTOpPOHY.

Boruer mo H/IC MOXHO MOTy4YuTh U TIO cUeTy-(PakType, COCTaBICHHOMY B
3JIEKTPOHHOM (hopMe U MOANMCAHHOMY aHAJIOIOM COOCTBEHHOPYUYHOM MOAIUCH
(Hanpumep, pakcUMuIIE).

[Ipocum oOpaTuTh BHUMAHUE, YTO JAHHBINA IOPUIUIECKUN KOMMEHTAPUN HE
rapaHTUPYET BaM OTCYTCTBUE MPOOJIEM C HAJIOTOBOM B CIIyYae 3aKJIFOUEHHSI CIIETOK
B DJIGKTPOHHOM (hopMe U BEACHHUS ANEKTPOHHOTO JOKyMeHToobopoTa. Ero nens -
M0Ka3aTh, YTO 3aKJIIOUYCHHE CACIIOK B JIEKTPOHHOMN (popMe HE TOJIBKO 3aKOHHO, HO
Y IPAKTUYECKH BO3ZMOXHO U JIOMTYCTUMO, & PaBHO JOIYCTUM 3JIEKTPOHHBIN
JOKYMEHT0000poT. Tem He MeHee, Ha IPAKTUKE MOTYT BO3HUKHYTh MPOOIEMBI
Pa3IMYHOro pojAa U HaJlo ObITh TOTOBBIMH MX IIPEOI0JIEBATh (HO 3TO HE 3HAYUT,
4YTO OHM HempeoAoauMmeble). Tak, naxe MUHUCTEPCTBO (PUHAHCOB MOCTENEHHO
HAYMHACT MPU3HABATH AIEKTPOHHBIN JOKYMEHTOO00POT

Boiaepxku u3 cy1eOHOM NPAKTUKU, TOATBEPKIA0IIENH 3aKOHHOCTD U

JEHCTBUTEILHOCTH JIOTOBOPOB, 3aKIIF0UYAEMbIX B 3JIEKTPOHHOU (hopme (depes





29

WHTEpHET), 1 ANEKTPOHHOTO JOKYMEHTO000pOTa, BKIII0Yas cuera-(pakTyphl B
AJIEKTPOHHOU (hopme

Mertoauka npOBEPKU JOTOBOPHOM AEATEIBHOCTH B MPOLIECCE PEBU3HUU
(HMHAHCOBO-XO3SIICTBEHHOM NIEATEILHOCTH B TIOJIPA3/ICICHUSIX YTOJIOBHO-

HUCIIOJTHUTEIbHOM CUCTEMBI

2.2 Oco0eHHO 2JIEKTPOHHBIX CAEJOK U MpodjeMa UX peaju3aluu

PedopmupoBanue yrojioBHO-MCIOJHUTEILHON CUCTEMBI C TIEpeiaueii ee B
BesieHne MununcrepcerBa roctuiiuu PO noctaBuio Ha OJHOM YPOBHE C IPYTHMU,
3a/1auu CBSI3aHHBIE C OpraHu3alreld BeJOMCTBEHHOTO (PMHAHCOBOTO KOHTPOJISL.[59]
[Tpukazom Muntocta Poccun ot 02.11.1998r. Ne 1170-K opranuzoBana
KOHTPOJIbHO-PEBU3MOHHAs CiTy»0a [ TaBHOTO ynpaBlieHUs UCTIOTHEHUS! HaKa3aHUN
MunuctepcTBa octuiuu PO[60] (mpunoxenue Ne 6).

B 1ensx noBbIlIeHNs KaueCcTBa YKa3aHHOTO KOHTPOJIS, yCTPAHEHUS
HapyleHUH B PUHAHCOBO-X03MCTBEHHOMN JEATEIbHOCTU MOBEIOMCTBEHHBIX
noapasaenenuii 29 mapra 2001r. noanucan I[Tpuka3z I'YVIH Muntocta Poccun Ne
55 «O06 opraHu3aly ¥ OCYIIECTBICHUH BEIOMCTBEHHOTO (DHHAHCOBOTO KOHTPOJIS
B YT'OJIOBHO-UCIIOJIHUTEIBHOM cucteMe MuHncTepeTBa roctTuinu Poccuiickon
denepanum», KOTOpbIM yTBepxKIAeHO [lonoxkenne «O BeAOMCTBEHHOM
(MHaHCOBOM KOHTPOJIE B YTOJIOBHO-UCIIOJIHUTENBHON cucTeMe MUHHUCTEpCTBA
roctuunu Poccuiickoit @enepanumny.

ITpoBepka opraHuzanuu U BeI€HUS! JOTOBOPHOU JI€STEILHOCTH B
NO/Ipa3ieNICHUsIX IEHUTEHI[MAPHON CUCTEMBI OCYIIECTBIISIETCS B paMKax
BEJIOMCTBEHHOTO (DMHAHCOBOT'O KOHTPOJISI PEBU3MOHHBIMHU CITy>KOaMH,
MO/Ipa3IeNICHUsIMUA ONIEPATUBHBIX CITYkO, OCYIIECTBIISIOMIMMHI POTUBOACHCTBIE
MPECTYIUICHUSIM B cepe SIKOHOMHUKE B nojpaznenenusx Y UC,
MPOU3BOJICTBEHHBIM yHpaBJICHUEM (I10JIBEIOMCTBEHHBIX MPOMBIIIIEHHBIX
NPEANPUATUNA) U APYTUMHU MOJPA3ACICHUSIMU TI0 HAIIPaBJICHUAM KypaTopcTsa. B
X0J1€ KOHTPOJIA [0 JUHUAM JESITEILHOCTHU CIY>KO MpoBepsieTCs:

[lo ropumuueckoit ciyxoe:
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- COOTBETCTBHUE TEKCTOB JJOTOBOPOB JEHCTBYIOMIEMY IPaKIAHCKOMY
3aKOHOJIATEIHCTBY M BEJIOMCTBEHHBIM HOPMATHBHBIM aKTaM, KOHTPOJIb 32
BU3WPOBAHUEM MMPOCKTOB 3aMHTEPECOBAHHBIMU CITyKOaMU;

- BEJICHUE XKypHaJia pETUCTPAIH JIOTOBOPOB, CBOCBPEMEHHOCTD U
MIPaBUIILHOCTH PErUCTPAINH 3aKITIOUYEHHBIX JJOTOBOPOB M KOHTPAKTOB, XPaHCHUE
JIOTOBOPOB;

- TIOPSIIOK MPOBEACHUS IKCIIEPTHOM OIEHKH JIOTOBOPOB;

- cOO0JII0JIEHNE UHTEPECOB YTOJIOBHO-UCIIOJHUTEIHLHON CUCTEMBI B YCIOBHSIX
TEKCTa JIOTOBOpa (IOTOBOPOM JIOJIKEH ObITh KOHKPETHO YCTAHOBJIEH pa3Mep
HEYCTOEK 3a MOCTAaBKy TOBapa HEHAAJIE)KAIIETO Ka4ecTBa U HEKOMIUIEKTHOTO, HE
YCTPaHEHHUH B MPEyCMOTPEHHBIN CPOK HEJIOCTATKOB TOBapa, 32 HEJIOMIOCTABKY
WM TIPOCPOYKY TIOCTaBKH TOBAPOB, OCOOCHHO TIPH MPEO0IUIATE U APYTUE BHUIBI
OTBETCTBEHHOCTH 3a HAPYIICHHUE YCIOBUI 10TOBOPA);

- OCYIIECTBIICHUE ITPOBEICHUS MPOBEPKU KOHTPAT€HTOB HA MPEAMET
OTCYTCTBUS KPHUMHHAr€HHOCTH U (PMHAHCOBYIO COCTOSTEILHOCTh OTIEPATHBHBIMU
CITy’k0aMu TIOJIpa3/IeICHHS WIIA BBITIIECTOSIIIETO BEIOMCTBEHHOTO OPTaHa;

- TIOPSIIOK OCYIIIECTBIICHUS KOHTPOJIS BBHITTOJIHEHHSI B3STHIX IO JJOTOBOPAM
00513aTeNbCTB, 3aKPEIUICHUE TIEPCOHATFHON OTBETCTBEHHOCTH 32 HCIIOTHEHUEM
JIOTOBOPOB Ha COTPYAHUKOB TMOIPA3ICNICHNsI, HATMYUE U TTOPSIOK BEICHUS
KapTouek (>KypHaJIOB) yueTa UCTIOTHEHHsI TOTOBOPOB, MOPSIIOK AOKIaaa
PE3YNIBTATOB U MEPUOUYHOCTH TI0 UCTIOTHEHHUIO JOTOBOPHBIX 00513aTE€ILCTB (yUeT
JTOJDKEH BECTUCH 10 CPOKaM, MMPEAYCMOTPEHHBIM JIOTOBOPAMH, 110 KOJIMYECTBY,
CyMMe€, Pa3BEPHYTOMY aCCOPTHUMEHTY);

- TIOPSIIOK BEICHUSI MPETEH3MOHHO-UCKOBON PaOOTHhI, TPETbSIBICHHE
TpeOOBaHMI O B3BICKAHUU HEYCTOWKH M BO3MEIICHUH YOBITKOB, PUYNHEHHBIX
HEUCTIOJTHEHUEM WJIM HeHAJIS)KAIINM UCTIOIHEHUEM 0053aTeIbCTB 10 JI0TOBODY,
paboTa B apOUTpa)KHBIX CyJax.

ITo 6yxranTepumu:

- TIOJIHOTY W CBO€BPEMEHHOCTH 0(OPMIICHHUS JOTOBOPAMH OCYIIECTBIISIEMBIX

XO3SIICTBEHHBIX ONEpallii, yIeT U OTPAKEHHUE UX B OyXTaJITEPCKOM yueTe
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(OJIHOTY OTpaXKeHUs XO3UCTBEHHBIX onepaluii B [ maBHoM kHure, XKypHai-
opaepe Ne 1, XKypram-opaepe Ne 6, XKypnan-opaepe Ne 8, dhopmbr Ne 2 «Otuer o
MPUOBLUISIX U YOBITKAX);

- TIOPSIIOK OCYIIECTBIICHUS PACUETOB I10 3aKJIIOYEHHBIM TOTOBOPAM,
KOHTPOJIb 32 MOTallleHHeM J1I€OMTOPCKON 3a107>KEHHOCTH;

- MephI pearupoBaHus NMPU BOSHUKHOBEHUHU IIPOCPOUCHHON JEOUTOPCKOM
3a10JDKEHHOCTH;

- HaJU4Khe KOMHCCHH MO CIUCAHUIO 1I€O0MTOPCKOM 3a10KEHHOCTH
HEBO3MOXKHOM K HCTPEeOOBAaHUIO U €€ padoTy.

[To pMHAHCOBO-3KOHOMHYECKHUM CITy>KOaM:

- TIPOBEJCHHE PACYETOB SIKOHOMHUUYECKOU 3(h(PEKTUBHOCTHU TMpeasiaracMbIX
CHENOK;

- 000CHOBaHUE LIEHBI, PEAMETA I0TOBOPA.

[To mpou3BOICTBEHHBIM CITY>KOaM:

- y4erT 3aTpatr Ha IPOU3BOJCTBO MPOIYKLIHHU 10 PA3IMYHBIM 3aKa3aM,
peHTa0EIbHOCTh MTPOU3BOICTBA, PUTMUYHOCTH MPOU3BO/ICTBA IO BUAAM
MPOIYKIUN (HA IPEIMPUATHAX TPOMBIIINIEHHOTO KOMILJIEKCA);

- MPOBEJICHHUE PACUETOB O BO3MOXKHOCTH noapasaenennit Y UC k
MIPOM3BOACTBY 3akynaemont Y MH nmpoaykunu, npu 3aKynkax npogyKLuu s

OIOKETHBIX HYXJ] Y TOABEAOMCTBEHHBIX TPEANPUATUNL;

PEHTAa0CITLHOCTD MPOJAK;

BBITTOJIHCHUC 0651321TCJ'IBCTB, 10 Ka4CCTBY MMPOJAYKIIHUU N CPOKAM ITOCTABKH,

y4ET TOTOBOM U OTIPYKEHHOU MPOAYKIIUY;

ITPOBOJIUMBIE MEPOITPUATHS 10 PA3BUTHIO BHYTPUCUCTEMHOTO PHIHKA.

B noapaznenenusix, 1o JMHUM ACATEIBHOCTHA KOTOPBIX OCYIIECTBIISETCS
B3aUMOJICUCTBHUE:

KoHtposib 3a peanuzanuenn 10roBOpoB U MPEACTABICHUEM OTUYETHBIX
MAaTEPHUAJIOB B BBIIIECTOSIIME BEIOMCTBEHHbBIC OPraHU3alINM;

OnHOBpPEMEHHO, MPY OCYIIECTBICHUHU 3aKYIOK JIJIsl HYK/ YUPEKICHUM,

HUCIIOJTHAOIMWX HaKa3aHUA:
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- 1EJIEBOE MCMOJIb30BaHNe OIOIKETHBIX aCCUTHOBAHUM;

- paboTy KOMHUCCHH, OCYIIECTBIISAIONIEH OJTOTOBKY U MIPOBEICHUE
KOHKYPCOB, IPOBEPKY KOHTPAreHTOB;

- TIOPSAZOK MPUEMKHU U YUYET MPUoOpeTaeMoi MpoaAyKIUH, €€ KaueCTBO,
COOTHOILIEHHE LIEHBI C PPIHOYHBIMH U T. II.

[TonpazneneHnii MpOBEPAOIIUX KOMMEPUYECKUE CTPYKTYPBI:

- Ka4eCTBO IIPOBEECHUS NPOBEPKHU OPraHU3alMi TAPTHEPOB HA IIPEAMET
(MHAHCOBOM COCTOSITEILHOCTU U OTCYTCTBHSI KPUMUHAr€HHOCTH, 0OOCHOBAaHHOCTh
BBIBOJIOB I10 pe3yJibTaTaM JaHHOW MPOBEPKH.

Kpome Toro, B Xxo1€ npoBEpKH MPOBOAUTCS 03HAKOMIICHHE C PE3yJIbTaTaMU
MPEABIIYIIUX IPOBEPOK, U YCTPAHEHUE BBISIBICHHBIX HEJIOCTATKOB.

[Topsimok nmpoBeaeHUsI TPOBEPOK, TPOBEPSIEMBIE BOITPOCHI, 00BEM U IEPHO/
3aBUCAT OT ITOCTABJICHHOW 3a7a4H, LIEJIEN, KOJIMYECTBEHHOIO COCTAaBa
MPOBEPAIONINX U UX crienuanu3anuu. [[poBepku MOTyT ObITh JOKYyMEHTAIbHBIMU,
BHE3aIHbIMHU, MJIAHOBBIMH, BELIOOPOUHBIMHU U T. TI.

B nauvane npoBeieHHsI TPOBEPKU B 3aBUCUMOCTH OT MOCTABJIEHHOM 3a/1aun
1eJ1ecO000pa3HO COCTABUTH MEPEUEHb BOMPOCOB, KOTOPbIE HEOOXOUMO
pPaccMOTPETh B XO€E MPOBEPKHU, HAIIPUMED YITOMSHYTBIE B IPUJIOKEHUU Ne 7.

AHanoruYHBIE BOMPOCHI B BUJIE aITOPUTMa HEOOXOIUMO TIOITOTABIUBATh
nepe MPoOBEPKOM U MPU MPOBEICHUN OIOJIKETHBIX YUPEXKICHUN U
IIPOM3BOJICTBEHHBIX MPEANPUATHH, a B Ujeae He00X0ANUMO U31aTh COOPHUK
aJICOPUTMOB I10 HANPaBJICHUSIM NPOBEPOK, KOTOPHIH 11€71eCO00pa3HO BKIIOYUTH B

cripaBouHUK pesusopa I'YHH Munrocra Poccun.
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3AKJIIOYEHUE

ITo uToram mpoBEAEHHOTO UCCIICIOBAHUS MOXKHO C/IENIATh CJICAYIOIINE
BBIBOJIBL:

VY4acTHUKY TPpakIaHCKOTO 000pOTa MOCTOSTHHO BCTYIAIOT BPA3JIMYHOIO
pO/ia OTHOUIEHHUS, HAN0O0JIee YACTHIMU W3 KOTOPBIX SIBJIIOTCS IOTOBOPHBIE.[66]

B npornecce paGoTsl HaMu HaJ BELIOPAaHHOM TEMOW MCCIEA0OBAHMS 1aHbI
OMpEeICNICHHUS] U PACCMOTPEHO HOPMATUBHOE PETYJIMPOBAHUE JOTOBOPHOI pabOThI
B MTO/IBE€JIOMCTBEHHBIX TOJIpa3/ICICHUSX MIEHUTCHIIMAPHON CUCTEMBI, OpraHu3aIlus
€€ KOHTPOJIsl, @ TAKKE€ OCHOBHBIE ACIEKThI, BOZHUKAIOIIHNE MPHU OCYIIECTBICHUU
(hUHAHCOBOM, XO3SICTBEHHOUM U MPOU3BOJACTBEHHOM €SI TEIHLHOCTH
MOABEIOMCTBEHHBIX MOJAPA3/ICICHUMN.

JlanHast paboTa HarJISIAHO MOKAa3bIBAET 3HAUUMOCTh M aKTYaJIbHOCTb
MPOBEJICHHOTO UCCIIeIOBaHMs. SBIsIETCS COCTaBHOW YacThi0 (PMHAHCOBO-
HKOHOMHUYECKOU JIeATeTbHOCTH YUPEIKICHUN, UCTIOJHAIONINX HAKa3aHUs, U
MOABEIOMCTBEHHBIX MPEANPUATUM, KAYECTBO €€ OpTraHU3allui U BO3MOXKHOCTh
MCITIOJIb30BAHUS MTOTSHIIMAIOB PA3IMYHBIX CIIYkKO MOpa3eIeHU CYIIIECTBEHHO
CKa3bIBACTCs, KAK Ha UTOTaX (DMHAHCOBBIX PE3YIbTATOB, TaK M HAa Y(PPEKTUBHOCTH
WCIIOJIb30BaHUs OIO/IPKETHBIX ACCUTHOBAHUM, BOBMOKHOCTU UX YKOHOMUH.

OnHako He BO BCEX MOAPA3ACICHUSAX UCIOIb3YETCS B3aUMOCBS3b
Pa3JIMUHBIX CIIYXKO B MOJTHOM 00bEME, KPOME TOTO MPAKTUKA CBUACTEIHCTBYET O
3HAYUTETBHBIX PA300IICHUSIX MEXIY CITYKOaMU TIPH MPOBEJCHUH JaHHON PabOTHI.
Tak, mpakTUYECKH BO BCEX MOJIpa3/IeTICHUsX 3Ta paboTa 3aKperieHa
JOJDKHOCTHBIMHA MHCTPYKITUSIMH 32 IOPUINYSCKUMU TpynmnamMu. Ha npakTuke
IOPUIUIECKUE CITYKOBI, KaK TIPABUIIO, COCTOST U3 OJHOTO JINOO TBYX
cOTpyaHUKOB. KOHTPOJIb K€ 3a peain3anneii 00s13aTeabCTB MO JOTOBOpaM
BO3JIaraeTcs Ha X03IMCTBEHHO-TEXHUYECKUE MO0 Ha OyXTalTepCKue CIyKOBbI,
KOTOpbIE HE 001a1af0T HEOOXOIUMBIMHU 3HAHUSIMU M TOHKOCTSIMH FOPUCTIPYACHITUN

B o0JyracTu AOTOBOPHOTIO IIpaBa.
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3TO SIBUJIOCH OJJTHOM M3 IPUYUH MOHECEHHBIX YOBITKOB OT IOrOBOPHOI
nearesnbHocTH B 2003T., ¥ TOJIBKO 1O HE UCIIOJIHEHHBIM JOTOBOpaM cymMa yiiepoa
coctaBuiia 6osiee 600 MiTH. pyOJIeH.

OTcyTCTBHE YETKOTO pa3rpaHUYEeHHs IOJJHOMOYNN U OTBETCTBEHHOCTH
MEXTy CITy>KOaMH €KeroJHO MPUBOIUT K 3HAYUTEIbHBIM HAPYIICHHUSIM
SKOHOMHYECKOTO XapaKTepa, B TOM YUCJIE U JOJKHOCTHBIM ITPABOHAPYIICHUSIM.
Tonpko B 2003r. OBLI0 IPUBIIEYCHO K PA3IMYHBIM BUJIaM OTBETCTBEHHOCTH OoJiee
2 000 coTpyAHUKOB, B TOM YHCJIE€ K YyrOJI0BHOM 0K0110 10%.

B noapaznenenusx, rae Xopolo HajakeHa JaHHast paboTa, OHa 03BOJISIET
IpeaynpeauTh HAPYIICHHS B cpepe SIKOHOMUKH KaK CO CTOPOHBI COTPYAHUKOB
YTOJIOBHO-UCIIOJIHUTEIBHON CUCTEMBI, TAK U CO CTOPOHBI KOHTPAreHTOB.

YeTko oTiaXxeHHasi HOpMaTUBHAs 0a3a B COYETAHUU C MPOLYMAHHOM
CUCTEMOM 3aKpeIyIeHUs] U OpraHU3aliy KOHTPOJIA, C pa3iesieHueM (PyHKIUI
MEX/ly 3aUHTEpECOBAaHHBIMU CIIy>kOaMHU- OCHOBHAs 3ajjaya, CTosIas nepes
MO/IBE€IOMCTBEHHBIMHU MOAPA3/ICICHUSIMH B JAHHOM HalPaBJICHUU XO3SIIICTBEHHOM
NEeATEIBbHOCTH.

OnHako MpakTUKa U aHaJIU3, IPOBEACHHbBIA HaMU B paznene 3.2 « Tunuuneie
HEJOCTATKU OpPraHU3alluy JOTOBOPHOHM paboThI B moApasaeneHusx Y UCy,
CBUIETENBCTBYIOT O 3HAYUTEIIBHBIX YIYIIEHUAX U HAJIMYNHU CYIIECTBEHHBIX
HEJJOCTAaTKOB B OPTaHU3aLMU U COMPOBOXKICHUH JIOTOBOPHOU PabOTHI.
HapyieHuns, pacCMOTPEHHBIE B JAHHOM pa3JIesie, SIBISI0TCS TUITMYHBIMU JIJIS1 BCEX
noApa3AeiIeHU IeHUTEHIIMapHOi cucteMbl MuHucTepcTBa 1octuiuu PO. Oto,
IpexJie BCEro HellelieBoe (PMHAHCUPOBAHUE; HAPYILIEHHUE 3aKOHOIaTEIbCTBA IPU
OCYLIECTBJIEHUH 3aKYIIOK JUIsl TOCYTapCTBEHHBIX HYXK]I; 3aKyIIKa MPOAYKLIMH 110
3aBBILLIEHHBIM IIeHaM; TPOU3BOACTBO IJIAHOBO YOBITOYHOU MPOAYKIIMH; BBIITYCK
MPOIYKIMHU, HE TIOJIb3YIOIIEHCS CIIPOCOM; HAPYIIEHUS CBA3aHHBIE C TOPSIKOM
OTPa)KEeHHUS XO35IMCTBEHHBIX OMNepaluii B OyXraiTepckoM yueTe.

B npoBeneHHBIX UCCIIEIOBAHUAX BUIHO, UYTO MEPHI MO MPETYIPEKICHUIO
HapyIIeHU B chepe T0roBOpHOM pabOThI B OJIBETIOMCTBEHHBIX MOAPA3IEICHUIX

MPAaKTHUYCCKN HE MPCATNIPUHNUMAIOTCA a100 UMEIOT Y3KYHO HAIIpaBJICHHOCTD,
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npoduIakTUKa OTCYyTCTBYeT. PaboTa, 3a4acTyro, CBOJAUTCS K BBISIBIICHUIO
HapyIIEHUHN U 370yNOTpeOaeHuH B chepe JOTOBOPHOM NEATEILHOCTH, 1a U HOCUT
B OCHOBHOM OJTHOOOKHUI XapaKTep- BBIABJICHUE HAPYIICHUHN CBA3aHHBIX C
pacxo0BaHUEM OIOPKETHBIX aCCUTHOBAHUM.

Meponpusitusi, HanpaBJIeHHbIE HA TPEAYNPEKICHUE HAPYIIICHU,
HCKJIFOUEHUE BO3MOKHOCTH MPEBBIIIECHUS TOJKHOCTHBIX MOJHOMOYHH, U
MIPEIOTBPAICHUIO WX B OyAyIIeM 3a4acTyio HOCSAT (hOpMaJIbHBIN XapaKkTep J1u00
HE CUCTEMaTUYHOCTb.

Henb3st He 0OCTaHOBUTCS Ha ClieyIoleM MOMeHTe. B TeueHue psaga
MOCJIEAHUX JIET 3HAUUTEIbHAs YaCTh ACCUTHOBAHUM MOCTYNAIOIINX [IIaBHOMY
pacIopsIUTENIO I 00eCIIeUeHUs HY K/ TTOIBEIOMCTBEHHBIX MOApa3IeIeHUN
HaIpaBJISIETCSl UM HE JICHS)KHBIMU CPEJICTBAMU, a YK€ HEOOXOAMMOM TPOIYKIIUEH,
MPUOOPETEHHOM IIEHTPAIIM30BAHO, T. €. MOCIIE MPOBEACHUS COOTBETCTBYIOIINX
3aKyTIOK.

Mexy TeM, HEJJOCTATKOB M HAPYIICHUM, CBI3aHHBIX MPU TOM HE
ycTaHoBjieHO. OJIHaKO, HApYIIEHUS, BHISIBICHHBIC B X0J1€ UCCIICIOBAaHUI
TUMUYHBIX HEJIOCTATKOB, MPUCYIIM HA HAIll B3TJIST U MPU OCYIIECTBICHUHU JaHHBIX
XO3IMCTBEHHBIX OMEPAIUAX TJIABHBIM PACTIOPSIUTEIIEM.

DTO CBSI3aHO C TEM, YTO B IEHUTECHIIMAPHON CUCTEME HET TAKOM
BEJIOMCTBEHHOM CITY>KObI, KOTOpasi Obl OCYIIECTRIISTIa KOHTPOJIb 3TOTO
HaIpaBJICHUs AesTeIbHOCTU. Ha Hal B3risi, paHee IelCTBYOLIEe
(peopranmzobannoe B 2003r.) moapasaenenue, OnepaTuBHO-PO3BICKHOE OIOPO IIPH
['1aBHOM yTpaBJI€HUHU W UCTIOJTHEHUS HaKa3aHUs OCYIIECTBIISIIO JaHHYIO padoTy,
MOJKET OBITh M HE B ITIOJJHOM 00BbEeME, KaK 3TO JOJIKHO OBITh, OJHAKO OHO OBIIO
NEeWCTBEHHO, U IPUHOCHUIJIO CBOU PE3YJIbTAThl B MPOBEICHUM pacciieloBaHuil. B
HACTOSIIEE BPEMS CTPYKTYPbI, CIIOCOOHOM peliaTh 3Ty 3ajady, B [ 1aBke HET.

C npyroii CTOpOHbI, UCXO/s U3 3aa4, BO3JI0KEHHBIX Ha [ 1aBHOE
yIIpaBJICHUE HAKa3aHUH, 3TO, IPEKIE BCErO, 3aKOHOTBOPYECKAsI U KOHTPOJIbHAS
GyHKIIUK- OpTraHU3aIMs ¥ BEJICHHE HOPMATUBHOTO PETYJIMPOBAHUS EATEILHOCTH

IIOoABCIOMCTBCHHBIX HpeI[HpI/IﬂTI/II\/'I, HarpaBJICHHOC Ha pCaIn3aluio NCIIOJTHCHUA
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HAKa3aHUU B COOTBETCTBUU C POCCUHUCKUM 3aKOHOAATEIbCTBOM, U OCYIIECTBICHUS
KOHTPOJIS 32 UX ACSITEIBHOCTHIO, IIEeJIeCO00pa3HO ObLII0 ObI HAMIPABIIATH JCHEKHBIC
ACCUTHOBAHMS HETIOCPEACTBEHHO B TEPPUTOPUAITILHBIE OPTaHbl YIIPABIICHUS, B35B
Ha ce0s 3aJja41 [0 OCYIIECTBICHUIO KOHTPOJISI BEJCHUSI TaHHOU paOOTHI.

Kpome Toro, B ykop peBU3UOHHBIM CITy>K0aM YyroJOBHO-UCIOJIHUTEIBHOM
CUCTEMBI, J1a U PEBU3UMI, IPOBOJUMBIX JPYTUMHU BEJOMCTBAMH, B XOJI€ POBEPOK
OCHOBHOE BHUMAaHHE 00paIaeTcsi Ha IPOBEICHNUE XO3SHCTBEHHBIX OIepaIiit
CBSI3aHHBIX C 3aKYINKOW MPOAYKIIMH JJisi OI0/KETHBIX TojipaseneHuit (0omaee 90%
BCEX MIPOBEPOK), TIOrOBOPHAsi paboTa MpeANpUsATUN TPOMBIIINIEHHOTO CEKTOpa
BBITIAJIA€T U3 TOJISI IPOBEPOK.

DTO CBS3aHO, MPEXKIE BCETO, CO CIAEIYIOIIUMHU HEAOCTATKAMMU:

- cnabas HopMaTUBHAas 0asa, peryJIUpyrolas JaHHYIO JeITeIbHOCTD,
KOTOpas B CBOIO OUEPE/Ib HE YIOPSI0UEeHA, TaXKe Xa0TUYHA, 3a4acTYyIO 110
HECKOJIbKO pa3 AyOHpyroas OJHU HAMPaBICHUs, U HE OTPAaHUYMBAIOIIAs JPYTHE,
HanboJiee BayKHBIC;

- ciaboe B3auMOJICUCTBUE MEXTY CITYKOaMU TOIpa3IeIeHHM, Taxe
Pa300IIEeHHOCTh, KaK B CAMUX YUPEKICHUSX TICHUTCHIIMAPHON CUCTEMBI, TaK U
MEXIY YIPEKICHUIMU;

- HE UCIOJIb30BAHUE PE3EPBOB ONEPATUBHOTO COMPOBOKICHHS (PUHAHCOBO-
XO3SIUCTBEHHOW IESITEIbHOCTH U, TIPEXKE BCETO, MIIAHOBOCTH, a TAKIKE
WCITOJIb30BAHUS BEJICHUS aHATTUTUIECKOM ESITEIbHOCTH B JAHHOM HAINpaBJICHUN
HaNpaBJICHHOM, IPEXKAE BCETO, HA MPEAYNPEKICHUE HAPYIICHUNA U IPECTYIJICHHIM;

- crnabas npodeccuoHanbHas MOJIr0TOBKA MepCcoHaia ciiy»k0, OT KOTOPBIX
3aBUCHUT KQYECTBO BEACHUS TAaHHOW PabOTHI M OCYIIECTBICHUS] KOHTPOJIS.

TpynHocTH B OpraHu3aiiuu JOrOBOPHOUM pabOTHI U €€ KOHTPOJIS CBA3aHHBI:

- HEKOMIIETCHTHOCTHIO FOPUCTOB B AKOHOMHUUYECKHX BOIIPOCaxX U
MIPOU3BO/ICTBEHHO-X035IICTBEHHBIX;

- HOPMATHBHOE PEryJUPOBAHHE UMEET IUPOKUN CIIEKTP 00JacTel 3HAHUIA;

- pa3TUYHbBIC JOTOBOPHI PETIAMEHTUPYIOTCS Pa3TINIYHBIMA HOPMATUBHBIMU

aKTaMH U UMEIOT CBOM CTICIM(PUIECKHUE OCOOEHHOCTH.
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B xoze paboThl HcclieI0BaHbI 3a7]a4M, CTOSIIHNE Mepe]] J0rOBOPHOM
JEeATEIbHOCTBIO B MTOIPA3/IEIECHUSAX YTOJIOBHO-UCIIOJHUTEIBHON CUCTEMBI:

- TIOJIHBIM YYE€T XO3SIMCTBEHHBIX OIECpPAIUA;

- TOBBIIICHUE PEHTA0EIBHOCTH MPOAAXK MPOU3BOJUMON MPOAYKIIUU, UX
CTaOHMJIBHOCTE;

- CHIWKEHHE 3aTpaT Ha MPpUOOpETeHHE MPOAYKIIMH 110 TOCYAapCTBEHHBIM
3aKyIKaMm;

- CHWYKEHHUE PHCKOB BOZHUKHOBEHUS Pa3HOTIIACUM C KOHTPAreHTaMu 10
BUHE MOJBEIOMCTBEHHBIX MOJIpa3/IeICHUN U MPEIOTBPAIlICHUE IPUMEHEHUS K HUM
mTpa(HBIX CAHKIUH.

[IpoBeneHHBIN aHATU3 UMEIOIINXCSA HEJJOCTATKOB BEJICHUS U KOHTPOJIS
JIOTOBOPHOM AESATENBHOCTH MO3BOJIWII ONPEAEIUTh IyTH COBEPIIEHCTBOBAHUS
JTAHHOT'O HAIPABJICHUSI OCYIIECTBICHHS X0391CTBEHHOU N€ATEIbHOCTH
noJ/ipa3/iefIeHui MEHUTEHIIUAPHON CUCTEMbI, @ UMEHHO:

- CO3[IJaHME€ HOPMATUBHOM 0a3bl YETKO OINPEACIIAIONICH TPaHUIbL,
MIPOBENICHUSI IOTOBOPHOM, TPETEH3MOHHO-UCKOBOM pabOThI, pa3rpaHuYCHUE
OTBETCTBEHHOCTH;

- MOATrOTOBKA MHCTPYKIIMH JJI MPOBEACHHS pabOThl IO KOHTPOJIIO 1O
PEBU3HSAM KOHKPETHO MO Crienu(PUKY 1oipa3ieTIeHui;

- W3MEHEHHE MOPsI/IKA TPOBEACHUS PEBU3UMA.

- TIOBBIIICHHUE MPOPECCHOHAIN3MA KOHTPOIHPYIOUX U TPOBEPSIOMINX
(HEOOXO0IMMO OPTaHU30BaTh KYPCHI MOBBIICHHSI KBATU(UKAIIUN, 00ECTIEYUTh
MOJIHBIN OXBAT BCEX COTPYAHUKOB CONMPUKACAIOUIEHCS IO CBOUM
GyHKIIMOHATBHBIM 005I3aHHOCTSIM C JJOTOBOPHOM pa0oTol (a HE TOIBKO
CIEIUAIIUCTOB FOPUANIECKUX CITYKO0), CHCTEMaTHYECKH OOMEHUBATHCS OMIBITOM,
KOH(epeHMH, CEMUHAPHI U T. 11.);

- OpraHu3aIys IOTHOTO B3aUMOICHCTBHS PEBU3UOHHBIX CIIYXKO C
ONEpPATUBHBIMU CIIYKOaMU B IMIPOBEACHUH MPOBEPOK U KOHTPOJIS;

- WCIIOJIb30BaHUs KOH(PHUICHTA MTPU TPOBEICHUN PEBU3UI KOHTPOJIS;

- HCIIOJIb30BAHUC IICPCAOBOTO OIIbITA,
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- TpoBe/ieHHE COOPOB U 3aHATHI MEePenoAroTOBKa MEPCOHANA;

- YCTpaHEHHE TEKYYKH KaJpOB;

- HEO0OXOAMMOCTb BBEACHUS IOPUANUYECKUX JTOJDKHOCTEH B IITATHYIO
YHUCIIEHHOCTbH MPOU3BO/ICTBEHHO-TEXHUUECKUX U XO3SHCTBEHHBIX CITYKO, a
IOPUIUYECKYIO CITYXO0Y HaJelIeHUEM OJHOMOYUN KOHCYJIbTATHBHO-

KOHTPOJIUPYIOIIEH.
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BBEJAEHUE

AxTyanpHOCTh TeMbl HccienoBaHus. [Ipomo Oosnee AecsITH JET C TOro
BpEMEHHM, Kak B Poccum cTaim NPOUCXOAUTH KOPECHHBIE W3MEHEHUS B
HSKOHOMHYECKOM, COLMAIbHOMN, MOJUTUYECKON U ITpaBoBoi cepax. B cBa3u ¢ aTUM
nepea rocyAapcTBOM M OOLIECTBOM BO3HUKAIOT HOBBIE 337a4d U HAIPABICHUS
NEeSATENbHOCTH, TpeOytoume cBoero paspeuieHus. Cpeau HUX CleAyeT BbIACIUTH
OJIOK 3a7a4 1O CO3/JaHMIO YCIOBUWA g oOOecredeHus MpaBoOMoOpsaka H
3aKOHHOCTH, O€30MAaCHOCTU OCYKJIECHHBIX K JIMIIEHUIO CBOOOJBI, a TaKxke
NEPCOHANA, JOUKHOCTHBIX JIMII WM TPaXJaH, HAXOJAIIMXCS Ha TEPPUTOPUH
YUPEKICHUW, HCIOJHAKONIMX Haka3aHus. l[lpuueM JaHHbIE YCIOBUSA JTOJKHBI
OTBEYaTh HOBBIM JKOHOMHUYECKUM, COLIMAIIbHBIM, MOJTUTHYECKUM MOTPEOHOCTAM
COBPEMEHHOT'O0 POCCHUHCKOTr0 OOIIECTBA, TPEOOBAHUIM MEXKIYHAPOJHBIX HOPM O
paBax 4YeJIOBEKa.

CornacHo cT. 8 VYTOJOBHO-UCHOJHUTEIBHOTO KoJekca P® 3akOHHOCTh
SBJISICTCS. OJJHUM U3 OCHOBOIIOJIAraroIUX MPUHIHUIIOB YTOJIOBHO-UCIIOJHUTEIBHOIO
3aKoHOJaTeNbCTBa PD.! D10 03HAYaET, 4TO yUPEKICHHS M OPTaHbl, UCIIOIHSIOIIHE
yrOJIOBHBIE HAaKa3aHUS B BHUJIC JIUIIECHUSI CBOOOBI, B CBOCH JEATEIBHOCTH JTOJKHBI
HEYKOCHHUTEIIbHO COOJIOAAaTh 3aKOHBI U MHBIE HOPMATHBHBIC MPABOBBIC aKThI, HE
JOIyCKATh HAapyLICHUM IIpaB YEJIOBEKA, a IPU IIOSABJICHUU - HEMEJICHHO HX
YCTPAHATb.

B ycnoBusx co3gaHus 1PaBOBOTO TI'OCYIAapCTBA, COBEPIICHCTBOBAHMS
MEXaHNU3MOB 3allUTHI IIPAB YEJIOBEKA, YUPEKICHHUSI HHCTUTYTA Y IOJITHOMOYEHHOI'O
nmo mpaBaMm uenoBeka B Poccuiickoit ®dexaepainuu coOJI0JIEHHE 3aKOHHOCTH B
IIPOLIECCE MCIOJHEHUs YrOJOBHBIX HaKa3aHUH B BHJE JIMLIEHUS CBOOOJBI
BO3BEJICHO B PaHI IEPBOOYEPEAHBIX, IPUOPUTETHBIX HAIIPABICHUN NESITEIBHOCTH
BCEM  YrOJIOBHO-UCIIOJHUTEIBHOM CHCTEMBL. Peub HAET O HEIONMyLIEHUH
HapylICHUN MPaB U 3aKOHHBIX MHTEPECOB KAK OCYXICHHBIX, TAK U COTPYIHHUKOB

YI'OJIOBHO -MCHOJHUTEIILHON  cHCTeMBI. OO0BEKTOM HCCICOAOBaHUA  ABJIAIOTCS

1 YronosHo-ucnonHuUTeNbHbIN Kogeke Poccuiickoin Pepepaumm: degepanbHbiii 3akoH ot 08.01.1997r. Ne 1-d3 (8
pea. ot 08.03.2015) // CobpaHue 3akoHoaatenbcrTsa PP, - 2015. - Ne 2. - cT. 198.





OOIIECTBEHHbIE OTHOLICHMs, BO3HUKAIOIIUE B IPOLECCE OpraHM3alMM HaA30pa B
KOJIOHUU-TIOCEICHUS.

IIpenmer ucciienoBaHWs — PAacCMOTPEHUE IPUHLMIA 3aKOHOCTH, IPUYUH
BBICOKOTO YPOBHSI HAapylICHHUs U KOHTPOJb B JEATEIBHOCTU HCIPABUTEIIBLHBIX
YUPEKICHUN.

Lenps uccnenoBaHusi — BBIIBUTH NMPOOJIEMBI, CBA3aHHBIE C COOMIOACHUEM U
oOecrieyeHueM MPUHIIUIA 3aKOHHOCTH B UICITPABUTENBHBIX YUPEKICHUSAX.

Ha ocHoBe nocTaBieHHOH 1€ HEOOXOAUMO PELIUTh CAEAYIOUIUE 3a0aUHn:

1. OnpenenuTe NOHATHE, 3HAYEHHE M COJEpNKAHUE IPUHLHINA

3aKkoHHOCTH B NY.

2. PaccmoTpeTh CyOBEKTHUBHBIN COCTaB MPUHITUIIA 3aKOHHOCTH.
3. BBISBUTH MPUYUHBI U YCIIOBHS HAPYIICHUS TTPUHIIAIIA 3aKOHHOCTH.
4, OnruMu3anus mpoiiecca cCoOII0ICHUE 3aKOHOCTH.

B kadecTBe TEOpEeTHYECKON OCHOBBI OBUIM HCIONB30BAaHBI  TPYbI
cnenyromux poccuiickux yuéHsix: A.B. Ky6acos, O.A. Cemyxun, B.I'. [laBioB u
IPYTUX.

B kadecTBe HOpMATHBHOW OCHOBBI OBLIM HCIIOJIB30BaHBl KOHCTHUTYIHS
Poccun, YronoBHo-ucnomuutenbHbid kogeke Poccuiickorn denepanuu, [IpaBuia
BHYTPEHHErO0  paclopsifka  HCIPABUTEIBHBIX  YYPEKIECHHUM  YrOJIOBHO-
UCITOJIHUTEIbHOM CUCTEMBI U TaK J1aJiee.

B kauecTBe METOMOJIOTMYECKOW OCHOBBI OBUIM WCIOJIb30BAHBI TAaKUE
METO/Ibl, KaK aHAJIN3 U CUHTE3 HOPM POCCUMCKOTO 3aKOHOJATEIbCTBA, (hOPMATIbHO-
IOPUINYECKUN METOJ, a TaKKEe METOJ WHIYKIUU, METOJ KiIacCUu(HUKAIUU, METO
aHAJIOTUH.

OMrupudeckas OCHOBA HCCienoBaHusa. B maHHOW KypcoBoid pabore ObLIn
WCIIOJIb30BaHbl JTAHHBIE MOJYYEHHBIE MPHU MPOXOXKACHUS MPAKTUKU B JE€YEOHO-
HCIIPABUTENBHOTO YUPEXKACHUS - 16, ClIeACTBEHHOTO M30JISATOpa - 2, WHCIEKIHUS
M0 IIEHTPAJIbHOMY paloHy, a TaK € CTaTUCTUYECKUE JIaHHbIE B3ATHl C
obunmansHoro caita ®CHUH Poccum, a uWMEHHO KOJMYECTBO OOpallleHUN

OCY>KJI€HHBIX U KOJINYE€CTBO HAPYLICHUH BBIABICHHBIX ITPU MPOBEPKAX.





Ctpyktypy KypcoBodM pabOoThl 00pa3yloT BBEJCHUE, JBE TIJaBHI,
00bEeIMHEHHBIX YEThIPbMS Maparpadamu, 3aKIIOUYEHUs], CIIUCKA HCIOJIb30BAHHOM

JUTEPATYPBHI.





I''TABA |. OBIHAA XAPAKTEPUCTUKA ITPUHIIUITIA 3AKOHHOCTU
B UCITPABUTEJIBHBIX YUPEXJIEHWAX

1.1 TloHsTHe NpUHLIMIIA 3aKOHHOCTH YTOJIOBHO-UCIIOIHUTEIBHOIO MPaBa.

ColOmroieHre  3aKOHHOCTHM ~ HA4YWMHAETCsl B TOCylapcTBe  HE  C
UCTIOJTHUTEILHOCTH TpaXJaH, a C UCKJIIOYEHHUS €€ HapylIeHUW Tpu pa3padoTke
HOPMATHUBHBIX MPABOBBIX aKTOB Ha KaXXJIOM YpOBHE HOpMmoOTBOopuecTBa. I[IpaBoBoe
roCyJapCTBO  BO3MOXKHO  TOJBKO TMpU  A(PPEKTUBHOM  3aKOHOAATEIHHOM
pEeryJIupoOBaHUM OOIIECTBEHHBIX OTHOIICHUW, OCHOBOW KOTOPBIX SBIISIETCS
€IMHCTBO TIPABOBOM CHUCTEMbI, HEpapXusi W B3aUMOJICMCTBUE HOPMATUBHBIX
MPABOBBIX AKTOB PA3JIMYHOIO YPOBHS U MEXaHU3MA UX pealli3alliu.

WNnes mpaBoBoro rocynapcrtBa, Oyayuu mpoBosriameHHor emie B XVIII
BEKE, HalllJla MPaKTUYECKOE BOIUIOUIEHNE BO BTOPOU MOJIOBUHE BeKa XX-TO B pslie
ctpan: CIIA, Aarnuun, @panuuu, ['epmanun u ap. Jdnga Poccun - 3T0 moka 1enb,
JOCTHXKEHUE KOTOPOU TpeOyeT, YTOOBI TOCYIapCTBEHHBIE OPTraHbl U JIOHKHOCTHBIE
Jula JEWCTBOBAJIM HAa OCHOBE IMIPUHLMIIOB I[IpaBa, a HE IPECIOBYTOU
"menecoobpazHoCTH", ONpeIeNIIeMO MU CAaMUMH M Yallle BCEro OTBEYAOIICH UX
COOCTBEHHBIM HHTEpecaM; 4TOOBI 3TH OpraHbl W JIMIAa CaMHU CTPOTO COOJFOAAIH
3aKOHbl U UM MNOMYMHAIWCH. [loguMHEHHE TOCyJapCTBEHHOW BJACTHU 3aKOHaM,
KOTOpBIE OHA Cama € M CO3/JAaEeT, SBJISAETCS OCHOBHBIM IIOKA3aTEJIEM IIPABOBOIO
rocygapctsa. B IIuTeNbHO CYHIECTBYIOIIMX TOTAJUTAapPHBIX TOCYAapcTBax
ABTOPUTET 3aKOHA PE3KO CHWXKEH, IEPEXO] K MPaBOBOMY TOCYyAapCTBY
OCYILIECTBIIAETCS MEIJICHHO, IIPOLECCHl IPABOBOTO PETYJIMPOBAHUS KU3HU
oOmmiecTBa B IEIOM M OTIETBHBIX €r0 CHUCTeM (B TOM YHCIE W YrOJOBHO-
WCIIOJTHUTENBHOM) UAYT CI0KHO U MIPOTUBOPEUHUBO.

JlencTBytolee pOCCUHMCKOE YrOJOBHOE M YTOJOBHO-HCIIOJHUTEIBHOE
3aKOHOJIaTEJIbCTBO OTPAXKAET U 3aKPEIUISICT KOHIENINIO: COAEPKAaHUEM HaKa3aHUs
SBJISIETCS Kapa, a UeJIMU HaKa3aHUsS-UCIIPABIICHUE OCYKJICHHBIX, BOCCTAHOBJICHHE

COIMAIbHOM CIpaBeJIUBOCTH, 4YacTHOe U oOmee mnpeaynpexiaenue. M.IL





MeieHThEB 3aMeuaeT, 4To ''CMCTeMa HAaKa3aHWs HAaXOJUTCS B OIPEICICHHBIX
OTHOLICHUAX, CBA3AX C YIOJOBHOW W NEHUTCHLMAPHOU MOJUTHUKOU, TAK Kak
MOCJHEAHSASI HAXOJUT CBOE BbIpAXEHUE B MPUHIIMIAX COOTBETCTBYIOIIETO
3aKOHO/IATENIbCTBA, B IIEJISIX, COJICPKAHUU U BUIAX YTOJOBHBIX Hakazanuil." [lpu
9TOM aBTOp COIJIAIlIaeTCs C OMNPEACIICHHEM TOHATHS CHCTEMbl HaKa3aHus,
npeioxkeHHbiM C.D. MumokoBbIM, MOTYEPKHYB B MpEAJIaraéMoM OIpeAcICHUU
CYIIHOCTHBIE Npu3Haku cuctembl. "CucTemMa Haka3aHUW - 3TO COBOKYIHOCTH
PETYCMOTPEHHBIX YTOJOBHBIM 3aKOHOM BHUJIOB IOCYIapCTBEHHOTO MPUHYKICHUS,
KOTOpbIE HAXOJATCS B OTHOIICHUSX B3aMMOCBSI3H, B3aMMO3aBUCUMOCTH W
B3aMMO3aMEHSEMOCTH, CIOCOOHBI O00ECIEYUTh JOCTHKEHUE IIeJIeH  Kapsl
(BOCCTaHOBJICHHUE COIMAIBHON CHPaBEJIMBOCTH), OOIIETO M CIEIHAIBHOIO
IpEeAYNPEkKISHUS, a TaKKE HCIPABICHUS MPECTYIHUKA, Ha3HAYAIOTCS CYIOM 3a
KOHKPETHBIE NPECTYILIEHHUS, UCXO/Is U3 IIPUHIIMIIOB YTOJIOBHOTO 1pasa’.?

B 0061eii Teopun npaBa NpUHIUITBEI pACCMATPUBAIOTCS B KAUE€CTBE OCHOBHBIX
ujell mpaBa, pyKOBOJSIIUX MOJOXKEHUN MPaBoBOM cucTeMbl. OcoOyI0 3HAYUMOCTh
OHM TMPUOOPETAIOT B XOJ€ TMpaBoBoiM pedopmbl: o00Jaaas HOPMATHUBHBIMU
CBOMCTBaMH, OHH CTAHOBSATCS 00s3aTEILHBIMU TIPH (POPMHUPOBAHUHU TOW WJIUM MHOM
OTpaciy MpaBa, €€ HHCTUTYTOB U HOPM, MOJIEKAT 00s13aTEIHLHOMY BOIUIOIIEHHUIO
HE TOJBKO B TEOpUM T1paBa, HO M TNpPH pealu3alud TEOpUH B
IPaBONPUMEHUTEIBHON JieaTeIbHOCTH. "MIX 3a0BeHre Hen30eKHO BJICUET 3a COOOM
MPUYUHEHHE OOIIECTBY CYIIECTBEHHOTO HPABCTBEHHOTO Bpe/la, HApYIICHUE TIPaB U
cBO0OOJT YenoBeKa, HE3aBHUCHUMO OT c(epbl OOIIECTBEHHBIX OTHOIICHUH, T/I€ OHU
GysxmroHHpyIOT"?

UcnpasutenbHo-TpynoBeie kojgekcel PCOCP 1924r., 1933r., 1970r. He
colepKallid CTaTed, ONpEeNesIOMNX MNPUHIUIBI HCHOJHEHHUS]  YrOJOBHBIX
HakKa3zaHWii, HO MpoOJieMaTHKa MNPUHIIMIOB YTrOJOBHO-UCIIOJHUTEIBHOIO IIpaBa
pa3pabatbiBaniack BeaymuMmu yueHbiMH Poccum: b.C.  VYteckum, MHW.A.

Cnepanckum, H.A. CtpyukoBbiM, A.E. HartamessimM, U.B. IlImapoBbeiM, M.IL

2 YronosHo ucnonHuTensHoe npaso Poccun. /Mog pea. Mpod. B.U. Cennsepctosa. — M.: 2011
3YronosHo ucnonHutensHoe npaso Poccun. /Mog pea. Mpod. B.U. Cennsepcrosa. — M.: 2011
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MenentbeBbiM, O.®. I[llumossiM, O.B. ®unumonoBbiM, A.U. 3yOKoBBIM U
apyruMu. Ilog mpUHUMIAMH — YTOJIOBHO-UCIIOJHUTEIIBHOIO IMpaBa IPUHATO
MOHUMATh  PYKOBOJSIIHME  TIOJOXKEHUS,  HWJAEH,  OTpaxkaromue  OOIIyIo
HaIpaBJICHHOCTh W HauboJiee CYIIECTBEHHbIE YEPThl MOJUTHUKUA TOCYJapcTBa B
chepe ucnonHeHust HakazaHusg. HeoOXoAMMO OTMETUThH TaKXKe, UTO B OTIUYHUE OT
HOBOTO YTOJOBHOTO KOJIEKCA, TJ€ HE TOJBKO ONpPEEIIEHAa CUCTEMA IIPUHIUIIOB, HO
chopmynupoBaHo ux cojgepxkanue (cr.3-7 YK P®)*, B  YronosHo-
MCIIOJHUTEIBHOM OHM TONBKO chopmyaupoBansl (c1.8 YUK P®)°. OcHoBHBIM
UCTOYHUKOM (OPMUPOBAHUS PACCMATPUBAEMBIX MPUHIIUIIOB SIBISETCS CHUCTEMa
npuHIMNOB, 3akpemieHHas B Konctutynun Poccuiickon @enepanuu. K
UCTOYHUKAM UuX (OPMUPOBAHUSA CJIEAYEeT OTHECTU TMPUHITUIBI COIUATBHO-
SKOHOMHMYECKOW, YTOJIOBHOM M YIOJOBHO-WUCHOJHUTEIBHOW TOJUTHKU Poccuu,
MEXIyHApOIH bI€ HOPMBI, B KOTOPHIX CQOPMYIUPOBAHBI  IOJOXKCHHUS,
OTHOCSIITUECS. K HCIOJTHEHUIO HaKa3aHUW W OOpalleHUI0 C OCY>KIECHHBIMH.
3amMeTuM, 4TO CUCTEMA MPHUHIUIIOB YIOJOBHO-HCIIOJHUTEIBHOTO MIpaBa OTPa)aeT
PUHIIMITBL 00pAIEHUS C OCYXKJACHHBIMU, KOTOPBIE COJIEPKATCS B MEXKTYHAPOIHBIX
OpaBOBbIX akTaX. K HUM MOXHO OTHECTH CIEAYIOIIHME: a) HUKTO HE JOJLKEH
MOJIBEpraThCs MBITKaM WM OECUETOBEYHOMY MJIM YHU)KAIOIIEMY €ro JOCTOMHCTBO

00OpalleH 1o WK HakazaHuio (cT. 5, 8 Bceobmieil Jeknapaiuu mpas 4yenoseka,® cr.

7 MeXIyHapoJHOTO MAaKTa O TPaKJAHCKUX M MOJMTHYECKUX IpaBax’, cT. 3
EBporneiickoli KOHBEHIMH O 3alllUTe NpaB 4YeloBeKa U €ro OCHOBHHIX cB0O6OOIY)
MuHuManpHBIE CTAaHIAPTHBIC TIPABHUIIA OOpAIEHUS C 3aKITIOYCHHBIMH 3aKPETUISIOT

OCHOBBLI ITPAaBOBOI'0 CTaTyCa OCYKACHHLIX, YCIOBHA UX COACPIKAHUA U O6paHIeHI/I$I

C HHMMHU; [paBWiIa UX coudaibHOM anmantauuu. llupokoe mnpusHaHue

4 YronosHbIlt Kogekc Poccuiickoit depepaumn” ot 13.06.1996 N 63-®3 (peg. ot 03.07.2018)

5 YronoBHO-UCNONHUTEbHBIN KoaeKe Poccuiickolt Pepepaumn: dpeaepanbHblit 3akoH ot 08.01.1997r. Ne 1-d3 (8
pea. ot 08.03.2015) // CobpaHue 3akoHoaaTenbcTsa PP, - 2015. - Ne 2. - cT. 198.

6 Bceobuian geknapauma npas yenoseka" (npuHaTta leHepanbHoi Accambneeit OOH 10.12.1948)

7 MesayHapoaHbIi MaKT o rpasKAaHCKUX U noauTudeckmx npasax” (MpuHAT 16.12.1966 Pesontoumeii 2200 (XXI) Ha
1496-om nneHapHom 3aceaaHum FeHepanbHol Accambnen OOH)

8 KoHBeHUMA 0 3almMTe NpaB Ye0BEKa M OCHOBHbIX cBoboA" (3akntoueHa B r. Pume 04.11.1950) (c u3m. ot
13.05.2004) (smecTe ¢ "MpoTtokonom [N 1]" (MoanucaH B r. Mapuske 20.03.1952), "MpoTokosom N 4 06
obecneyeHMM HEKOTOPbIX NPaB U cBOBOA MOMUMO TeX, KOTOPbIE y¥Ke BKAtoYeHbl B KOHBEHLMIO 1 NepBblit MpoToKoN

AL

K Hen" (MognucaH B 1. CTpacbypre 16.09.1963), "MpoTokonom N 7" (MoanucaH B r. Ctpacbypre 22.11.1984))





MuHMMaNnbHBIX CTAHAAPTHBIX MPABUJI CBUJETEIBCTBYET O TOM, YTO OHU 3aHUMAIOT
0co00€ TMOJOXKEHUE Cpeau MEXAYHAapOIHBIX JOKYMEHTOB, TOCBSIIEHHBIX
YTOJOBHOMY IpaBoCyAut0o. (DAKTUYECKHM OHHM CTald YacTblO MEXAYHAPOIHOTO
npaBa B 00JAacTH pEryJMpOBaHMs MPABOBOIO CTaTyca OCyKIAeHHBIX. K apyrum
MEKIyHApPOIHBIM aKTaM, Ha KOTOPbIE ONIMPAETCS CUCTEMA IPUHLUAIIOB YTOJIOBHO—
UCIIONHUTENRHOTO mpaBa Poccum, cinenyetr otHectr CBOJ NPUHLMIIOB 3aIIUATHI
BCEX JIMII, MOJABEPraeMbIX 3aJ[€P>KaHUI0 U 3aKIIOUYEHUIO B KaKOW Obl TO HU OBLIO
dopme, npunsaTeiii OOH B 1989 roay, a taxxke Jleknapaiuio o 3aliiTe BCEX JIUI] OT
OBITOK M APYIHX JKECTOKUX MM YHUXKAIOIIUX JOCTOMHCTBO BHUJOB OOpallleHUs U
HakazaHus, npuHaTyro OOH B 1984 rony. 3akpemieHHble B HHUX TPUHIIMIIBI
3aTparuBaloT MPUOPUTETHBIC IpaBa YeENOBEKa, JIMIIEHHOTO CBOOOJbI, KOTOpHIE
JIOJKHBI 3aKPEIUISTECS B HAIIMOHATBHOM 3aKOHOJATENbCTBE W COONIOAATHCS B

HpaBOHpI/IMCHI/ITGHLHOﬁ ACATCIIBHOCTU.

1.2 CrpykTypa NpUHIUIIA 3aKOHHOCTH

JleficTBy1OIIIEee 3aKOHOJATEIBCTBO, BKIIIOUAIOIIEE B c€0s1 HE TOJIBKO CHCTEMY
3aKOHOB M JIPYTMX HOPMAaTUBHBIX MPABOBBIX aKTOB, HO M CAHKIMOHUPOBAHHBIE
rocy/IapcTBOM HHbIE (QOpMBI TpaBa (IIpaBOBbIE OObIYAW, MPABOBYIO JIOKTPHUHY,
CyneOHyI0 TMpaKTUKy, NPUHIMIB TMpaBa W T. 1.), OOpa3ylOT MCXOAHYIO
HOPMATHBHYIO OCHOBY 3akoHHOCTH. OjHako HaaMuhde KadeCTBEHHOIO U
Pa3BUTOrO 3aKOHOJATENIhCTBA CaMO MO cebe He O3HayaeT aBTOMATHYECKOTO
YCTAHOBJIEHHUSI M YKPEIUIEHUS] 3aKOHHOCTH, a CIIYXKUT TOJBKO MPEINOCHUIKOM,
BHEITHEH, (OpMambHON CTOPOHOW, (GYHAAMEHTOM, HAa KOTOPOM BO3MOXKHO
BO3BEJCHUE MHCTUTYyTa 3aKOHHOCTU. BaxHO Takxke, 4YTOOBI JEHCTBYIOIIEE
3aKOHOJATENCTBO HCTIOJHSIOCh HAa TMPAKTHKE, YTOOBI COOIIOJANIHNCH €Tro

TpeOoBaHus. B mpoTHBHOM cilydae 3aKOHHOCTH OyAeT HOCUTh (hOpPMaIIbHBIN, a HE

peanbHBIM XapakTep. Hakoner, emie ogHO HEOOXOAUMOE YCIOBHE 3aKOHHOCTH Kak

9 CTaHOB/IEHME NPABOBOro NOPAAKA B POCCUICKOM roCyiapcTBe: peanbHOCTb M NepcnekTuBea (coumanbHo-
npasosble Nnpobnembl). C6. HayuHbIx cTaTelt / Moa pea. B.U. Hosocenosa. Capatos, 2010.
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METOJla TOCYAapCTBEHHOI'O PYKOBOJCTBA OOIIECTBOM —  CYIIIECTBOBAHUE
CIICHUANIBHBIX ~ MPaBOOXPAHUTENBHBIX  OPraHOB,  KOTOpPbIE  pacroyiararoT
IOpUJIMYECKUM MEXaHU3MOM U CpEJCTBAMHU [l KOHTPOJS 3a HCIOJHEHHEM
JIEUCTBYIOIIETO 3aKOHOAATENILCTBA, OCOOCHHO B Ipolecce ero peanusamuu. K
YUCIy TaKUX CPEACTB MOXKHO OTHECTHM OOKaJlOBaHUE AaKTOB W pelIeHUMN
TOCYJapCTBEHHBIX OPraHOB M JOJDKHOCTHBIX JHI[ (KaK €JAUMHOJUYHBIX, TaK U
KOJUIETUAJIbHBIX), OMPOTECTOBAHUE, CY/EOHBI HOPMOKOHTPOJIb, MPOBEPKA AKTOB
Ha wux coorBercTBUe KoHcTuTymuu u Jgap. B HeoOXoauMbIX — ciiydasx
COOTBETCTBYIOIIUE  MPABOOXPAHUTEIILHBIE  OpPraHbl  BIIpaBe  MOJKIIOYUTH
MEXaHU3Mbl TOCYJIApCTBEHHOTO TPUHYXKJICHUS IS OOecredeHus JeHCTBHUS
3aKOHHOCTH.

B cucreme Takoro KOHTPOJISI OJHO W3 KIIOUEBBIX MECT CIEIYET OTBECTH
KOHTPOJIFO TPa)KJaHCKOTO 0oOIIecTBa 3a JEATeIbHOCThIO TOCYJapCTBa, BCEX €ro
CTPYKTYp, TIOCKOJIbKY HWMEHHO TOCYAapCTBO TIPU3BAHO CIYXKHTh OOIIECTRBY,
JeHCTBOBATh CJIaXXEHHO W 0e3yNpeydHO B IpoIlecce MPETBOPEHUS B KU3HB 00IICH
BOJIM HapoJia, BCEX €ro CJ0oeB M TIpynn HacedeHus. OTcCrola BBITEKAET, 4YTO
3aKOHHOCTBH TIPEATNoJiaraeT OTBETCTBEHHOCTh TOCYIAapCTBa TMepea OOIIECTBOM 3a
TO, KaK OHO BBITIOJIHSET CBOIO YITPaBIEHUECKYIO MUCCHIO;

CaMOCTOATENIbHBI  aCMEeKT 3aKOHHOCTHM COCTaBJISIET — PEXUM JKU3HU
oOmecTBa, WIM YCTOWYMBBINA, ITOBCEMECTHBIM TOJUTHUKO-TIPABOBOH PEXKHUM,
KOTOPBIi XapaKTepu3yeTcs HEOThEMJIEMOCTBIO, BCEOOIIHOCTHIO,
00111e0053aTeIFHOCTBIO TPeOOBAHUH, MPEIBABISIEMBIX HE TOJBKO K COOJIFOJICHUIO
JNEUCTBYIOIIETO 3aKOHOJATENbCTBA, HO W B TMpOLECcCEe MpaBOpealnu3aluu.
3aKOHHOCTh KaK pPEXUM OOIIECTBEHHOW M MOJIUTHUYECKOW KU3HU MpeAroiaraer:
BEpXOBEHCTBO KOHCTMTyLMHM B NPaBOBOM CHCTEME M €€ TMpsSIMOE JICUCTBHE,
YCTAHOBJICHHE MPABOBBIX OTHOUIEHWM MEXAY TOCYIapCTBEHHON BIACThIO U
JUYHOCTBHIO, TPHOPUTET TMpaB M CBOOOJ 4YEIOBEKa, MOJ3aKOHHOCTh JIIOOOM

COLMAJIbHO 3HAYMMOMW JESITEIbHOCTH, MPABOMEPHOCTH MOBEACHUS BCEX ACUCTBUUN

10 Teopua rocypapctsa 1 npasa: Kypc nekumin / OTs. pea. H.U. MaTy3os, A.B. Manbko. M., 2012.
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JOJEH, a TakKe JCATCIBHOCTH OpPTaHM3aIlui, YUPEKIACHUH, TOCYJapCTBEHHBIX U
OOLIECTBEHHBIX CTPYKTYP.

Bce Tpu xOoMIOHEHTa 3aKOHHOCTH: TPABOBOW MPUHIIUIT, METO M PEKUM —
SABIAIOTCS  (popMaMu  BBIp@KCHHSI 3aKOHHOCTH, KOTOpBIE HE O00pa3yioT ee
HE3aBUCUMBIX dYacTed. VX HeNb3s MPOTHBOIOCTABIATh, HAMPOTHB, IICJIOCTHOE
BOCIIPHSITHE 3aKOHHOCTH BO3MOXKHO TOJIBKO TOrJa, KOTJa 3aKOHHOCTH
paccMaTpHBacTCs Kak €UHCTBO MPHUHIUIIA, METOJIa M pPEXUMa, KaK TepepacTaHue
c(hOpMHPOBABIIETOCS MPABOBOTO MPHUHIIAIIA 3aKOHHOCTH B METOJ, @ B UTOI'C — B
pekuM 3akoHHOCTH. IlocrmemHuii TpeacTaBiaseT COOOM BBICHIEE TPOSBICHUE
3aKOHHOCTH, 3aBepIIaronlyr0 e¢ ¢GopMy, TPaBOMEPHOE COCTOSHUE IKU3HU
oOmecTBa. MIMEHHO B KayecTBE pEXHMMa TOCYIapCTBEHHO-IPABOBOM JKH3HU
3aKOHHOCTb COCTaBJISICT TJIaBHYIO IICHHOCTH JIJII OOIIECTBA M CTPAHBI B IICJIOM.
OpnHako Heb3s HE YYMTHIBATH 3HAYUMOCTH U JIBYX APYTHX (OpPM MPOSBICHUS U
CYILIECTBOBAHUS 3aKOHHOCTH.

3aKOHHOCTh MMEET HE TOJBKO pa3zHooOpa3Hbie (POpPMBI MPOSIBICHUS, HO U
pasnmuHoe cozepkanue.!! BoNbIIMHCTBO IOPHCTOB-TEOPETUKOB COIJIAINAIOTCS C
BBIZICJICHUEM B COJIEPKaHUN 3aKOHHOCTH TPEX CTOPOH (JIEMEHTOR):

Bo - mepBbIX, MpeIMETHYIO CTOPOHY, T. €. SIBIICHHS M IPOIECCHI, a TaKXKe
MOBEJIEHUE U  JIeATCIIbHOCTb, KOTOPhIE  COOTBETCTBYIOT  TPeOOBAHUAM
IOPUIMYECKOTO XapakTepa. Ty CTOPOHY HEPEJKO Ha3bIBAIOT IMOBEJICHUYECCKOM;

Bo - BTOpBIX, CYOBEKTHBHYIO CTOPOHY, KOTOpas OXBaTBHIBAaCT COCTaB
YYaCTHUKOB IPABOOTHOIIEHUH, OOS3aHHBIX COOJIFOJATh MPABOBBIC MPEAIMHCAHUS
WM TPEeOOBATh TAKOTO COOIIOICHUS OT IPYTHUX;

B - TpeThux, HOpPMAaTHBHYIO CTOPOHY, BKJIIOYAIOIIYI0 COBOKYITHOCTH HOPM
mpaBa, rojyiexkammx peaausanuu (mpod. B.C. Adbanacne).

B ropuanyeckoit mutepaType K YMCITy JUCKYCCHOHHBIX OTHOCHTCS BOIIPOC O
3aKOHHOCTH TpeOOBaHMS MCIIOJHEHUS U  COOJIIOJeHUs aOCONIOTHO BCEX

HOPMATHUBHBLIX IIPABOBBIX dKTOB, WJIM PC€Yb MOXKET UATHU TOJIBKO O 3dKOHAX.

11 Teopua rocypapcTtsa 1 npasa: Kypc nekumin / OTs. pea. H.U. Maty3os, A.B. Manbko. M., 2012.
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[lo MHEHUMIO psAa YYEHBIX, IOHUMAHUE 3aKOHHOCTH KAK MCIOJIHEHHUS BCEX
HOPMATHUBHBIX IPABOBBIX AKTOB, BCEX HOPM IIpaBa OOBEKTUBHO MPUHUKAECT
3HAUYEHUE W TPECTHK 3aKOHAa B CUCTEME 3aKOHOJATENbCTBA. 3aKOH 00Jsanaer
TaKUMH CBOMCTBaMH, KOTOpbIE€ MPUCYIIH TOJIBKO €My M COOOIIAIOT 3aKOHY
BBICHIYIO FOPUJIMYECKYIO CHITY, UYTO ITO3BOJISIET €My 3aHUMATh BBICHIYIO CTYIIEHb B
uepapxuu aktoB. I[lostomy mpod. M.C. CtporoBuu u mnpod. H.B. Butpyk
[oJIaratoT, YTO 3aKOHHOCTh — 3TO TpeOOBaHUE HCIIOJIHEHHS 3aKOHa U TOJIBKO
3aKOHa.

JIUCKyCCHMOHEH B HayKe BOIPOC U 00 OmpeieseHnH CyObeKTOB 3aKOHHOCTH,
T. €. SBJSAIOTCS JIM CyOBEKTaMH 3aKOHHOCTH BCE CYOBEKTHI MpaBa WIM TOJBKO
JNOJKHOCTHBIE JIUIIA.

B cBoe Bpems orteuectBeHHbI topuct H.I'. AnekcanapoB monarai, 4ro
HeNb3s CTaBUTh B OJUH psjJ HapylieHue oOS3aHHOCTH COOJI0JaTh 3aKOH
rpaXaaHaMu U JODKHOCTHBIMM JUIIaMu. TpeOoBaHue COOMIOAEHUS 3aKOHHOCTH
OTHOCHUTCSI B TMEPBYIO OYepe/lb K JOHKHOCTHRIM JiniiaM. HecoOmonenue xe HopM
npaBa TIpakJIaHAMU O3HA4YaeT COBEPIIEHWE MMM IPAaBOHAPYIICHUS (32 YTO OHH
HECYT IOpUJMNYECKYI0 OTBETCTBEHHOCTb), a HE HapyIIEHUE 3aKOHHOCTH.
AHaJIOTUYHOW MO3UITUU TIPUISPKUBAJICS TeopeTUK mpasa npod. B.M. T'opmieres,
a uerHe ipod. H.B. Butpyk. [lo MHEHHIO TIOCIETHETO, HENB3s MO OOIIECTBEHHOM
OMACHOCTH CpaBHUBATh HECOONIOJCHUE 3aKOHOB CO CTOPOHBI TpakaaH W
JOJKHOCTHBIX JIMLL.

[TpotuB 3T0i MO3UIIMK BO3pakan B cBoe Bpems mpod. M.C. Ctporosud, a B
Hamu gHU — npod. B.B. Jlazapes, cuutas, 94TO NMPUHIUI 3aKOHHOCTH SIBJISICTCS
BCEOOIINM U paCIpOCTpPaHSAET CBOE JCICTBHE U CBOM TPeOOBAaHUS Ha BCEX.

C 3TO# TOYKOW 3pEHUSI MOXKHO COIJIACUTBCS, OJTHAKO CIIEAYET UMETh B BUY,
YTO JOJDKHOCTHBIE JIMIA SIBJSIOTCS MPEACTaBUTENSIMU TOCyJapcTBa, paboTaroT B
rOCyJapCTBEHHOM armapaTte Ha Mpo(eccHOHATbHOM OCHOBE, MOATOMY Ha HHX
JEXKUT B MEPBYIO OYepeb 00SI3aHHOCTh CJIEINUTH 3a COOJIIOIEHHEM 3aKOHHOCTH U
CaMHM HCHOJHATH 3aKOH. Ho mcxons w3 mIpuHLMIIA PAaBEHCTBA BCEX NEpeEn

3dKOHOM U CyAOM, BUAHUMO, OBLI0 OBI HCIIPAaBUJIbHO CUHUTATh HCUCIIOJIHCHUC 3aKOHA
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IpXIAaHUHOM TPAaBOHAPYIIEHWEM, a JOHDKHOCTHBIM JIUIIOM — HapylIeHueM
3aKOHHOCTH.

Wrak, B oOmell Teopun mpaBa CIOKHIOCH Y3KO€ M IIHPOKOE MOHUMaHUE
3aKOHHOCTH. Y3KO€ TMOHSATHE 3aKOHHOCTH O3HayaeT TpeOOBaHHME COOIIOIATh H
UCIIOJIHATHh TOJIBKO 3aKOHBI, a IIUPOKOE — JIFOOBIC JCHCTBYIOIIHE HOPMATHBHBIE
mpaBoBbIe akThl. CYIIECTBYIOT U OINPEACIICHUs 3aKOHHOCTH, KOTOPHIC PACKPBIBAIOT
6onee nmoapoObHO nanHoe noHstue. Hampumep, npod. B.W. UepBontok omnpeaenser
3aKOHHOCTh KaK TaKo€ COCTOSHHUE  OOIIECTBEHHOW  KU3HH, KOTOPOE
XapaKTepru3yeTcss BEPXOBEHCTBOM TPABOBOTO 3aKOHA, O€3yCIOBHBIM HCITOJTHCHHEM
ero TpeOOBaHMM BCEMH CYOBCKTAMU MpaBa, HAIMYUEM CIICIIHAJIbHBIX MEXaHNU3MOB,
rapaHTUPYIOIIMX  OE€30MacHOCTh W 3alIUTy JIMYHOCTH OT  TIPOHU3BOJIA,
OecTpensITCTBEHHOE OCYIIECTBICHNE €10 CBOMX MIPaB U CBOOOI.

B yueOnuke «Teopusi rocymapcTBa W IpaBa» CapaTOBCKHX YYEHBIX (IO
pen. H.M. Mary3zoa u A.B. Manbko) B3aKOHHOCTH OIpeneNseTcs Kak
MOJIMTUKO-TIPABOBOE SIBJICHUE, XapaKTEpPU3YIOIEe MPOIECC COBEPIICHCTBOBAHUS
roCy/IapCTBEHHO-TIPaBOBOM (OPMBI OpraHU3alMK OOIIECTBA U peallu3aliui UaeH
COLIMAJILHON CIPaBEUIMBOCTH TyTeM CTPOrOr0 W HEYKIOHHOTO WCIOJHEHUS
NeiCTBYIONIEro 3aKOHO1aTeNbCTRa. 12

Uro kacaercsi CYyIIHOCTH 3aKOHHOCTH, TO €€, KaK IpaBWjO, COCTaBIISET
(duKkcanysi COOTBETCTBUS JESITEIILHOCTH B MPaBOBOM cepe W pe3yabTaTOB ATOU
JESATENHHOCTH IOPUINYECKUMU TPEINUCAHUAMH. Takoe COOTBETCTBUE SBIISICTCS
KJIFOYEBBIM CBOMCTBOM 3aKOHHOCTH, €€ cyIIHOCThIO (o1, O.I1. Caymnsk).

CTpykTypa 3aKOHHOCTH XapaKTepu3yeTcs B IOPUAMYECKOW IJMTepaType
mo-pazHomMy. Yarie BCero BBICISOT:

HOPMAaTHUBHYIO) OCHOBY 3aKOHHOCTH, KOTOpas OMPEICISIETCS COAEpKaHUEM
JICHCTBYIOIIETO 3aKOHOJATENIbCTBA: KAaKOBO COJIEP’KaHHWE 3aKOHOJIATeIhCTBA,
TAKOBO W COJCp)KaHWE 3aKOHHOCTH. VMHOT/Ia TOBOPST, YTO HOPMBI TIpaBa CIy>KaT

0a30i ¥ PEANIOCHIIKON 3aKOHHOCTH;

12 Teopua rocypapctsa 1 npasa: Kypc nekumin / OTs. pea. H.U. MaTy3os, A.B. Manbko. M., 2012.
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TEOPETUKO-MUPOBO33PEHYECKYI0O OCHOBY 3aKOHHOCTH. Ee cocTaBisioT
MIPaBOBbIE B3IJISIbI, IPUHIIUIIBL;

CpeaCTBa, MPUEMBI, YCIOBHUS OCYILIECTBICHUS 3aKOHHOCTH;

cucteMy 3(pheKTUBHOMN 3alIUTHl 3aKOHHOCTH, BKIIFOYAsi CUCTEMY KOHTPOJIS U
HaJ30pa 3a JACHCTBUEM 3aKOHOB M CUCTEMY 3aIlUTHI MPaB U CBOOOJ rpaxKaaH U UX
00beTMHEHUH.

HekoTtopeble criermanucThl B 0071aCTH TEOPUHU FOCYIapCTBA U MpaBa BHOCAT B
3Ty CTpykTypy usmeHenus. Hampumep, npod. B.K. babaes, cormamasce c
YETBIPEX3BEHHON CTPYKTYpPOH 3aKOHHOCTH U BBIJCJICHUEM TAaKUX JJIEMEHTOB, KaK
HOPMATHBHAsI W TEOPETHUKO-MUPOBO33PEHYECKAsI OCHOBBI, B KaueCTBE TPETHETO
3BE€HAa HA3bIBAET 3aKOHOMOCIYIITHOE TIOBEJEHUE BCEX CYOBEKTOB TIpaBa, a
YETBEPTHIM JJIEMEHTOM CUWTAET TapaHTUM 3aKOHHOCTH, T. €. CpPEJACTBa €€
obecrieyeHusI.

ITpod. H.H. Bornienko Take BBIWICHSET B CTPYKTYPE 3aKOHHOCTH YETHIPE
AJIEMEHTa, XOTA BHOCUT B HHX OIIPEJIEIICHHbIE YTOYHEHUsA. Tak, MHOMHUMO
HOPMATUBHOW OCHOBBI, YYEHBIH BBIIEISAET CUCTEMY TpeOOBaHMII MPABOMEPHOIO
NOBEJEHNS YYAaCTHUKOB IPABOBBIX OTHOUIEHUMW, 3aTEM COCTOSIHUE CBSI3aHHOCTH
IOPUAMYECKH 3HAYUMOW  JIESITENIbHOCTH CyOBEKTOB HOpMaMu TMpaBa Kak
pPE3YyABTATUBHYIO CTOPOHY 3aKOHHOCTH, M, HAaKOHEI, 3aBEpPLIAIOIINM 3JIEMEHTOM
CcTpyKTyphl 3akoHHOCTH H.H. BoruieHko cunMTaer «oOpuandecKyro MPaBUIbHOCT,
TOYHOCTh JCSATEIBHOCTH CYOBEKTOB TIPABOOTHOIICHWNH KaK OCHOBHYIO II€b
3aKOHHOCTH».

JlymaeTrcsi, 4YTO NOPUHUUIUAIBHBIX Ppa3IU4YMil  MEXAY YyKa3aHHBIMHU
MO3UIUIMH HeT, XoTd mocaemunii te3uc H.H. Bommenko Ownuio Obl Oosee
KOPPEKTHO Ha3BaTh COOTBETCTBHEM JESITEIBHOCTH CYOBEKTOB IOPUIUYECKUM
npeanucanusiM. MIMEHHO 3TO CBOWCTBO, Kak OTMEYaJOCh BBIIIE, OTHOCHUTCS K
CYIIHOCTHOM XapaKTePUCTUKE MHCTUTYTA 3aKOHHOCTH.

B nocnennue ronpl B IOpUANYECKON JTUTEPATYPE BBICKA3bIBAIOTCS CYKIICHUS
0 HeoOxomaumocTH Oojee TIIyOOKOM pa3pabOTKM TMOHATHUS 3aKOHHOCTH,

KOHICIITYAJIbHOTO IICPCOCMBICIICHHA 3TOM KaTCropuu. Cpezu/l HOBBIX MOMCHTOB
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TAKOTO MEPEOCMBICIIEHHS] MOXHO YKa3aTh Ha MO3ULIHIO, COTJIACHO KOTOPOM CIIEIyEeT
OTKAa3aThCsl OT TO3UTUBHOTO MPABONOHUMAHHUS, KOTOPOE CTUPAET PA3TUUUI MEXKIY
MPaBOM U 3aKOHOM. B CBSI3U ¢ 3TUM OBLJIO BBIIBUHYTO MPEMJIOKEHUE O pa3padoTKe
KOHIIEIIINU HE MPOCTO 3aKOHHOCTH, 3 UMEHHO MPABOBOM 3aKOHHOCTH, WJIH, YTO TO
xKe camoe, — MpaBo3akOHHOCTH. OTcrofa cleayer, 4Tto TpeOoBaHHME BceoOIIeH
00s13aTeTbHOCTU COOJIIOZICHUS U CTPOTOTO WCIIOJHEHUS OTHOCUTCS HE K JII00OMY
3aKOHY, a K IPaBOBOMY 3akony. 13

Konmnenmus mpaBozakoHHOCTH Oblia chopmynupoBana B 1955 rogy mpod.
C.C. AunekceeBbIM, KOTOpBI  yTBEpkAad, YTO MPAaBO3AKOHHOCTb €CTh
«BEPXOBEHCTBO 3aKOHA, IMPABJIICHUE MpaBa, OCHOBAHHOI'O Ha MpPaBax YEJIOBEKa».
AHaJIOTUYHOE TIOHMMaHHWe 3akoHHOCTH paszzaensn akaa. B.C. Hepcecsuu. «Korga
peub HUIET O BEPXOBEHCTBE 3aKOHA W TOCMHOJCTBE MPUHIMIIA 3aKOHHOCTU B
IPaBOBOM rOCYAapCTBE, — MUCAT OH, — TO UMEIOTCS B BUJY, KOHEUHO, HE BCSAKHUU
3aKOH U HE BCSIKasi 3aKOHHOCTh, @ UMEHHO ITPaBOBOM 3aKOH U MPaBOBasi 3aKOHHOCTh
— B IPOTHUBOIIOJI0KHOCTH, IPOTUBOCTOSIHUU K AHTUIIPABOBOMY
(mpaBoHapymawIeMy,  MPOU3BOJIBHOMY) 3aKOHY M COOTBETCTBYIOIICH
3aKOHHOCTI.

JlaHHass TOYKa 3pEHUS HEOJHOKPATHO TOJABEPrajach KpUTHKE B
IOPUINYECKON JUTEpaType TIaBHBIM 00pa3oM Ha TOM OCHOBAHHH, YTO TPYIHO
ONpENENUTh KPUTEPUH, MO3BOJIAIOLUIME YCTAHOBUThb, KAaKOW 3aKOH (WU HWHOMN
HOPMAaTUBHBIA MPAaBOBOM aKT) SBISETCS NPAaBOBBIM. Psn  uccinegoBaTesnei
OTMEUAIOT TaKXke, YTo TO0J00HAas TpPaKTOBKAa MPUMEHHMMA JIUIIb K
3anaJHOECBPONENCKON MOJIEIIM IPAaBOBOM CUCTEMBI, TZI€ 3aKOH IMOHHMAETCs Kak
aKT, BBIPAXKAIOLIMK BOJI TOCYIApCTBEHHOW Biacth. Ho kareropuss mnpaBo
3aKOHHOCTM HE MPUMEHMMa KO MHOTMM JPYrMM BHUJaM IIPABOBBIX CEeMEW —
MYCYJIBbMAaHCKOM, TPAAULMOHHOM U T. 1.

B oOmereopeTndeckoil nuTepaType TMOCIEAHHX JIET CHpPaBEIJINBO

YKa3bIBACTCA, YTO M3JIMIIHC HpﬂMOJ’IHHGﬁHOG IIPOTHUBOIIOCTABIICHUC IIpaBa H

13 06uwan Teopua rocyaapcTsa 1 npasa: Akagemuueckunii kypc: B 3 1. T 1.2-e usg, / OTs. pea. M.H. MapueHko M.,
2012.
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3dKOHa B YYCHHHM O 3aKOHHOCTH HNPCACTABIISACTCA HCIINIOJOTBOPHBIM, TdK Kak
OIIpaBJAbIBACT CY6’BCKTI/IBHBII\/'I IIPON3BOJI B BBI60pe H OILICHKC JICTAJIbHBIX BAPUAHTOB
MOBCACHHA U IMMOCTYIIKOB, OTAACT Ha CY6’b€KTI/IBHOC YCMOTPCHHUC JIMLa IMPHU3HAHUC
TCX NN MHBIX daKTOB «MCTHUHHO IIPABOBBIMWY WUJIK, HAIIPOTHUB, HCIIPABOBBIMU.
Takum 06pa30M, MOXHO KOHCTAaTHPOBATb, 4YTO HCCMOTPSA Ha IOIBITKHU
NEpECMOTPETh MMOHATHEC 3aKOHHOCTH, KaKHuX-JI100 CYmECTBCHHO HOBLIX ITOJAXOJ0B

He HaOromaeTcs.
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I'JIABA |l. IIPOBJIEMbI OBECIIEUEHW A ITPUHIIUIIA 3AKOHHOCTU
N EI'O OIITUMUM3ALIA

2.1 IlpuuuHbI ¥ yCI0BUS, KOTOpPbIEe CHOPMHUPOBAIN BHICOKHI YPOBEHB

HapYIIEHUI 3aKOHHOCTH B MECTaX JIUIIECHUS CBOOOTbI

AHanu3upys 3aKOHOJATEIbCTBO, €XKErOJHbIC CTAaTUCTUUECKUE JaHHEIE,
npeaoCTaBIsieMble  YTOJTHOMOYECHHBIM IO TIpaBaM  4eJiOBEeKa, CpeACTBAMHU
MaccoBOM HHQOpMAIMHU, PE3yJbTaThl MPOBEPOK, MOKHO BBIICIUTH Haunbosee
4acTO BCTPEUAIONIUECS HApPYIICHUS CISAYIONIMX TpaB OCYXKJISHHBIX B MeCTax
JIMIIIEHUS CBOOOIBI:

— Ha 0€30macHOCTh, JOCTOMHCTBO JIMYHOCTH, 3aIlIUTy OT TMBITOK,
KECTOKOT0, YHUIKAIOIIETO JOCTOMHCTBO OOpaIICHHUS;

— Ha TPy,

— Ha MOJIy4YeHHEe OCHOBHOT'O OOIIIET0 U CPEAHEr0 00pa30BaHus;

— Ha MOJy4yeHUe KBaTU(UIIMPOBAHHOMN IOPUIUUECKON TTOMOIIIH.

CnoxxuBmiasicsi  CUTyallMs, XapaKTEepPU3YIOMIAscsd BBICOKMM  YPOBHEM
HapylIeHUs] 3aKOHHOCTH B MeCTax JIMIIEHHS CBOOOJBI, Ha Hall B3I,
O00BSCHAETCS COBOKYITHOCTBIO MIPUYMH U YCIIOBHIA:

1) HEKOHKPETHOCTHbIO, MPOTUBOPEYMBOCTHIO 3aKOHOAATEIBHBIX HOPM,
pErJIaMeHTUPYIOIIHX JESTEIBHOCTD B c(pepe UCTIONHEHHS HaKa3aHH;

2) Head(HEeKTUBHOCTHIO PAaOOTHI HMHCTUTYTOB IO 3AIIUTE MPaB YeIOBEKA MPHU
OCHH;

3) OTCYTCTBHMEM HAaIJIeKAIUX MEpP KOHTPOJII CO CTOPOHBI HaA30PHBIX
OpraHOB rOCYJ1apCTBa;

4) HEBBICOKMM YPOBHEM KOOpAMHAIUHU, PAa3BUTHS COTPYJAHUYECTBA C
rOCYJapCTBEHHBIMH CTPYKTYpaMH, OOSI3aHHBIMM [0 3aKOHY 3alluiiaTh MpaBa
neTed, ¢ OOLIECTBEHHBIMHU IMPABO3AIIUTHBIMU OpPraHU3ALMSIMU, aCCOIMALUAMHU U
KOMHUTETaMU TPaKJlaH, OOYCIIOBJICHHBIM 3aKPBITOCTBbIO AESATEIBHOCTH CHUCTEMBbI

HUCIIOJTHCHMS HaKa3aHUM;
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5) He mnpopabOTAaHHOCTHIO MeXaHU3Ma OOIIECTBEHHOTO KOHTPOJISI Haj
YI'OJIOBHO-UCIIOJIHUTEIILHONU CUCTEMOM;

6) HU3KOH POJBIO aIBOKATyphl B 3alIUTE OCYKIECHHBIX, OOYCIIOBIECHHOM
MMEIOIIMMHUCS 3aKOHOIATEIbHBIMU MPOOeIamMu;

7) HempodecCHOHaIbHBIM  OTOOPOM  KaapOB CHUCTEMbl  HMCIOJHEHUS
HAKa3aHUN W HEYAOBJIETBOPUTENIBHON pabOTONl MO MOBBILIEHUIO CIY>KEOHBIX H
JUYHBIX KAYeCTB pabOTAIOUIUX COTPYIHUKOB;

8) HEMMEHHEM COBPEMEHHOM MaTepUalbHO-TEXHUYECKOW 0a3bl U
JOCTaTOYHBIX CPEACTB ()MHAHCUPOBAHUSA CHUCTEMbl MCIIOJIHEHUSI HaKa3aHWM,
BKJIIOUasi HU3KUW YPOBEHb 3apab0THOM MaThl 1OKHOCTHBIX il @CHUH;

9) cyrybo «OIEpPaTUBHOIN» HaIPaBJICHHOCTHIO NEeSTENbHOCTH
ncuxonoruyeckux cinyx6 ®CUH (nanmpumep, NCUXOJIOTH HE CTaparOTCs BHISIBUTD
npoOsieMbl peOEeHKa, €ro ICUXOJIOTMYEeCKHE TpPaBMbl, @ TMBITAIOTCA MOJIYYUTh
UH(GOPMAIIHIO O CKIIOHHOCTH €T0 K MO0ery).

B 2006—2009 rr. YnoaHOMOYEHHBINA MO TpaBaM 4YesnoBeka B Poccuiickoit
Oeneparuun B.I1. JlykuH B CBOMX JIOKJIaJax NPHUBOAMI JaHHBIE O CTAOMJILHO
OoonpmioM (B cpemHeM 10 3 ThIC. B T0Jd) KOJMYECTBE WHIAMBUIYAIBHBIX H
KOJUIEKTHBHBIX Kalo0 Ha HapyIIEHHWE OCHOBHBIX TPAXKIAHCKUX, COIHUAIBHBIX H
KyJbTYPHBIX TpaB JIMI], OKA3aBIIMXCS B MECTaX JIMIICHUS cBOOObI. [lons umcna
Kano0 Ha HapylleHHe TpaBa Ha JIOCTOMHCTBO coctaBuia 19,9%. Hapymenwue
TOr0 1MpaBa OBLIO COMNPSIKEHO C  HEYJOBJIETBOPUTEIBHBIMU  YCIOBHUSIMHU
COJIep KaHMs B MECTaxX MPUHYAUTEIBHOTO CONEPKAHUS.

[IpoBeném psin Mep MO ONTHUMHU3ALMU Tpoliecca COOTIOACHHS NPUHIUIA
3aKOHHOCTH TPU UCIIOJTHEHUU HaKa3aHUU B OTHOIIEHUU OCYKJICHHBIX:

— MPOAHAIU3UPOBATH MEXKIYHAPOIHOE M POCCUICKOE 3aKOHOAATENIBCTBO C
LEIbI0 ONTHMHM3AaLMH IOCJIEIHET0 OTHOCUTEIBHO MOBBIIEHHUS COLMUAIbHO-
MPaBOBBIX TAPAHTUNU COTPYJHHUKOB YTrOJOBHO-UCIOJIHUTEIBHON CUCTEMBI, B TOM
yycjiae  yBeJNMYEHHS  (UHAHCUPOBAHUSI  Ha3BaHHOW  cdepbl,  yIydIlICHUS
MaTepUaibHO-TEXHUYECKOU 0a3bl UCITPABUTENbHBIX YUPEKICHUM;

— OCYHICCTBUTL PCUCIIINIO HOPM MCIXKAYHAPOIAHOI'O IIpaBa B OTCUCCTBCHHOC
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3aKOHOJATENbCTBO, KACAIOMIMXCA IMpaB OCYKJIEHHBIX HAa CBOOOIHBIM BHIOOp BUAA
TPYJAOBOM JI€ATEIbHOCTH, HOPMUPOBAHUE MPOAOKUTEIBHOCTH UX TPyZAa, a TaKkKe
BHECTH W3MEHEHHS B JIOJDKHOCTHBIE WHCTPYKIWHU TEPCOHAja BOCHUTATEIBHBIX
KOJOHHUWA C LENbI0 BO3JIOXKEHUS HAa HUX MEPCOHAJbHON OTBETCTBEHHOCTH 3a
cOOJII0/IeHNE TPUHIIUIA 3aKOHHOCTH;

— o0ecreyuTh IJIAHOMEPHOE, LeJIeHapPaBIEHHOE yCUJICHUE
B3aMMOJICHCTBUSI CO CpPEICTBAMHU MaccoBOM HH(OpManuu, MpaBO3AlIUTHBIMU H
PEIIMTHO3HBIMU  OpTaHW3aIUsIMHU ISl TOBBIIICHHUS] MPABOBOTO M JIyXOBHOTO
BOCIIUTAHUSI OCYKJICHHBIX, YpPOBHS UX TMPABOBOIO CO3HAHUS W MPABOBOM
KyJIbTYPHbI, IPEOIOTICHHS IIPABOBOTO HUTHIIN3MA,

— YCWIHNTh HAJ30pHYIO JEATEIbHOCTh OPraHOB MPOKypaTypsl B cdepe
UCIIOJIHEHUSI HaKa3aHUW M NpOPUIAKTUKY HAPYUIEHUH 3aKOHOB CO CTOPOHBI
JOJIKHOCTHBIX JIUI CUCTEMbI HCTIOJTHEHUS! HaKa3aHUH.

PaGota no HeilTpanuzanuy NpUYUH U YCIOBUM HapyIIEHUN 3aKOHHOCTHU TPHU
UCIIOJIHEHWM HaKa3aHWM, HAa Hall B3I/, TMO3BOJUT CYIIECTBEHHO YMEHBIIUTH
YHUCJIO MPECTYIUICHUH M MpaBOHAPYLIEHUH B MeCTax JIMIIEHUs CBOOOJbI, KaK CO
CTOPOHBI  OCYXKJEHHBIX, TaK M CO CTOPOHBI COTPYJAHHKOB, TOBBICUTH
3 PEeKTUBHOCTH UCITOJTHEHHUS MPUTOBOPOB CyJla U OTOBIBAaHWS HAKa3aHUS B 3THUX
yupexaenusx. I[IpopaboTka HOPMATHBHBIX aKTOB OTHOCHUTEIBHO COOJIIOICHUS
NPUHIIMIA 3aKOHHOCTH, TPUBEICHUE WX B COOTBETCTBUE MEXKIYHAPOIHOMY
3aKOHO/IaTeIbCTBY JAcCT BO3MOKHOCTb BBIBECTH COCTOSIHHE 3aKOHHOCTH B
YTOJIOBHO-UCIIOJIHUTEIBHON CUCTEME B II€JIOM U B UCIPABUTENBHBIX YUPEKICHUAX
B YaCTHOCTH Ha 00Jjiee KaueCTBEHHBIN yPOBEHb.

[IpyHIMIT 3aKOHHOCTH SIBISETCS OCHOBOTOJATAIOUIUM [0 OTHOIICHHUIO K
JPYTHM TPUHIUATIAM YTOJOBHO-HCIIOTHUTEIBHOTO TpaBa, 3aKPEIUICHHBIM B CT.8
YUK P®. On Takxke cnocoOCTBYET OCYLIECTBICHUIO B3aUMOCBSI3U U pealu3alnu
MPUHIIMIIOB WHCTUTYTAa WCIIOJHEHUS HAaKa3aHWs B BUJAC JHIICHUS CBOOOIBI.
[ToaTOMy TIPaBOMOPSAOK B UCIIPABUTEIHHBIX YUPEKICHUSIX MOKHO PacCMaTpUBAThH
M KaK pe3yJIbTaT peaan3alyy MPUHITUIIOB YKa3aHHOTO BBIIIE HHCTUTYTA YTOJOBHO-

HCIIOJIHUTCIBHOI'O IIpaBa.





20

Anann3 crated 73-82 YUK P® mno3BomsieT KOHCTaTHPOBATh, YTO
3aKOHO/ATENIb OTAEIbHBIC MPUHIUIIBI UHCTUTYyTa MCIOJHEHUS HaKa3aHWs B BUJC
JUIIEHUS CBOOOABI HEOOOCHOBAHHO OTHEC K OCHOBHBIM TpeOOBaHUSIM pekUMa B
HCTIPABUTENBHBIX YUPEIKICHUSIX.

5. Hapyienue 3aKOHHOCTH B UCIIPABUTEIBHBIX YUPEIKIECHUSIX OOJIBITUHCTBO
COTPYJHUKOB YTOJIOBHO-UCIIOJTHUTEIBLHON CUCTEMBI CBSI3bIBAE€T C HEJIOCTATOYHBIM
(dbrHaHCUPOBaHUEM, HE MMO3BOJISIIOIIUM MMPUBECTH YCIOBUS OTOBIBAaHUS HaKa3aHUS B
COOTBETCTBHUE C MEXJYHAPOJAHBIMH HOpPMaMH, a TaKXKe€ C HE BCErjaa JIOHKHBIM
YpPOBHEM IOpUIWYECKOro oOpa3zoBaHusi coTpyaHukoB YUC u npaBoBbIM
BOCITUTAHHEM OCY>KJICHHBIX. BoJIbIlle TTOJIOBUHBI COTPYIHUKOB CUUTAIOT, YTO OHH
MOJIy4aloT HEJ0CTaTOYHO MH(OpMaIIMK O CBOEM MPABOBOM cTaTyce, okosio 90% u3
HUX T0JIararoT, 4YTO JIMIICHUE CBOOO bl UCIIOTHAETCS C HApYIIICHUEM 3aKOHOB.

6. Crateto 13 YUK P® "TlpaBo ocyXJAeHHBIX Ha JUYHYIO OE30MAaCHOCTH"
CleAyeT JOIMOJIHUTh YacThIO YETBEPTOM, B KOTOPOM ONPENEIUTh, B KAKUX CIydasix
HAYaJIbHUK YYPEKJIEHUSI UMEET MpaBo MO COOCTBEHHON MHUIIMATHBE MPUHUMATH
pElIeHHe O TEPEBOJIE OCYXJACHHOIO B 0€30MaCHOE MECTO WJIM NMPUHUMATH WHBIE
MEpBI, YCTPAHSIOIINE YTPO3Y JIMYHON 0€30MaCHOCTH OCYXKIAECHHOTO.

7. HeobxomumMo BHECTM HM3MEHEHUS W JOTOJHEHUS, HalpaBJICHHBIC Ha
o0OecrieueHUE TMPABOBOTO CTaTyca OCYXKJICHHBIX U pEaTH3alyi0 MPUHIIUIIOB
WCITOJTHCHUSI HaKa3aHWs B BHUJC JIMIICHHS CBOOOBI, B ciemayronue cratbu YUK
P®: 4.1 ¢1.9; u.l ct.11; 94, 5 c1.12; 9.1 c1.73; 4.9 c1.82; 4.1 ¢1.91; 4.1 c1.113;
apryMeHTHpPYETCS 1esecoo0pa3HocTh uckiodeHus m. "6" 4.1 cr. 115 YUK PO (§1
. I quccepranun).

8. BaxHyio poib B MPENOTBpAlICHUM HAPYLIEHUSI 3aKOHHOCTH B PEXKUME
WCITPABUTEIBHBIX YUPEKIACHUN UTPACT BBISBICHHE OOBEKTHBHBIX U CyOBEKTUBHBIX
(aKkTOpOB, BIUSAIOIMINX HA PEATU3ANMIO TPUHITUIA 3aKOHHOCTH.

Uccnenys maHHBI BOTPOC, MBI MPUIUTH K MpoOjIeMe, Y4TO COTPYIHUKH H
pPa0OTHUKHA HCTIPABUTEIBHBIX YUYPEXKIACHUNM HE BCErjla MOXKET B MOJHOW Mepe
oOecrnieurBaTh COOJIIOJCHUSI MPUHIIMIA 3aKOHHOCTH, KaK TaK 4Yalle BCEro He

xBaTaeT (PMHAHCOBOTO OOECMEUeHHUs], JUIsl MOJTHOM peaau3alud HOPM OBITOBOTO,
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MEJIUIIMHCKOTO U caHuTapHoro obOecneuenus. [loaTomy cTOUT yaenuTh Oofblie

BHHMAaHUE K JaHHOU npobieme.

2.2. CriocoObl o0ecnieyeH sl 3aKOHHOCTH B UCIIPABUTENbHBIX YUPEKICHUAX

JIJst TOTO 9TOOBI aJIMUHUCTPAIUS YUPSKIACHUN U OPraHOB, WCITOHSFIOIINX
yrOJIOBHBIE HaKa3aHWsl, COOJI0/alla 3aKOHHOCTh, CYIICCTBYIOT CIIOCOOBI €e
obecneuenus 4,

Cnocob6amu obecrieueHust 3aKOHHOCTH SIBIISIFOTCSL:

-CyneOHbIi KOHTPOJIb;

-IIpoxypopckuit Haa30p;

CyneOHBI  KOHTPOJIb  OCYIIECTBIISCTCS IPU PACCMOTPEHHUH eI B
OTHOIIICHUHM OCYXXKJICHHBIX 00 WX YCJIOBHO-TOCPOYHOM OCBOOOXKICHHH, 3aMEHE
Haka3aHUs O0oJiee MSATKUM, 3aMEHE BUA PEKUMA U B APYTHUX CIIydasx.

CyneOHbIi KOHTPOJIb, OCYIIECTBIISIEMBIN IPU PACCMOTPEHUU JIEII IO CIIopaM,
BBITEKAIOIIUM M3 TPaXKIAHCKUX, CEMEHHBIX, TPYAOBBIX W aJIMHHHCTPATUBHBIX
NPABOOTHOIICHUH, W JEJ 0COO0ro MPOM3BOJCTBA IO MpaBUJaM T'PakIaHCKOTO
CYJIOTIPOM3BO/ICTBA.

[Ipy mpoW3BOACTBE TPakKMAAHCKUX €N JEATEIbHOCTh MEepCOHATa MOKET
SBIIATHCSI HEMTOCPEICTBEHHO MPEIMETOM CIIOpa CTOPOH MO TpaxaaHckomy aery. K
MpUMeEpy, MPU pa3pelieHUH HWCKa JIMIA, YTPATHBIIETO TPYAOCTIOCOOHOCTH BO
BpeMsl OTOBIBAHUS JUIIECHUS CBOOOJBI, O BO3MEIICHUH YIIepOa, MPUIMHESHHOTO
eMy 10 BUHE MCIIPAaBUTEILHOrO0 yupexaeHus (4. 4 cr. 98 YUK)P. Jlu6o, naobopor,
MIPY pa3pelieHr UCKa UCIPABUTEIBHOTO YUPEKICHUS, WHBIX IOPUANICCKUX WITH
duznuecknx Ul O B3BICKAHWW MaTepUaIbHOTO yiiepba, NPUIMHEHHOTO
OCY’KJIEHHBIM BO BpeMmsi oTObIBaHUsl Haka3zaHud (ct. 102 YUK). U B nepBoM, 11 BO

BTOpPOM ClIy4adax CyIOM MOXKCT OBITH OOCHCHA OCATCIBbHOCTb IICPCOHAJIA

1% Yronosno ucnonuurensroe npao Poccun. /Tlon pex. Ipod. B.U. Cemusepcrosa. — M.: 2011.-¢.199
15 YronoBsHO-MCNoHUTENbHbIN KogeKe Poccuitckoit depepaumnn: degepanbHbiil 3akoH ot 08.01.1997r. Ne 1-d3 (8
pea. ot 08.03.2015) // CobpaHue 3akoHoaatenbcrTsa PP, - 2015. - Ne 2.¢1.98,102
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WCIIPABUTENBHOTO YUPEKICHUS MO COONIOACHUIO TPAXKIAHCKUX, TPYIOBBIX U UHBIX
MpaB OCY>KJICHHBIX BO BpeMsi OTOBIBAHUS HaKa3aHUSI.

JleATenbHOCTh  TEpcoHajla  MOXET  OBbITh  IPEeAMETOM  CYIAeOHOTO
HCCIIEIOBAHUSI, OLICHKH W COOTBETCTBYIOIIETO pearupoBaHUsl MPU PACCMOTPEHUHU
TPKIAHCKUX e B MOPAJKE 0COOOro MpOM3BOJACTBA (HAmpUMeEp, MPU PEIICHUU
BOIIpOCa O MPU3HAHUM OCYXKJACHHOTO OTPAHUYEHHO JI€€CTIOCOOHBIM BCIEJCTBHE
37I0ynoTpeOsIeHUs CIIUPTHBIMU HAMUTKAMU U HAPKOTUYECKUMH BEIIECTBAMHU), IO
Jie7aM, BO3HUKAIOUIUM U3 aJMUHHUCTPATUBHO-TIPABOBBIX OTHOIIeHUHN. Tak, mpu
pa3pelIeHny XaIo0bl OCYXKJIEHHOTO K HCIPaBUTEIbHBIM paboTaM O HalOKEHUU
mTpadga W JIUIICHUW BOJUTEIBCKUX TIpaB 3a YIPABJICHUE TPAHCIOPTHBIM
CPEICTBOM B HETPE3BOM COCTOSIHUM MOXKET OBITh OIIGHEHA JIEeSITEIBHOCTh
nepcoHayia W aJMHUHUCTpAIlMd OpPraHU3allud B OCYIIECTBICHHH KOHTPOJS 3a
MOBEJICHUEM OCYXJECHHOTO Ha paboTe U IO MECTY JKUTEIIbCTRA.

IIpu paccMoTpeHHM HCKa TpaXkJAaHWHA O BO3MENICHHUM MaTepHaIbHOIO
yiep0a, MPUINHEHHOT0 €My OCYKJI€HHBIM, OTOBIBAIOIINM HaKa3aHHe, HAIpUMED B
UCIIPABUTEIIbHOM KOJOHHMHU-TIOCEJICHUH, CyA 00s3aH HCCIEA0BaTh U BOMPOCHI
NEATEeIILHOCTH TIEPCOHAIA 10 00ECIIEUCHUIO PeKUMa B MECTaX JIMIIICHUSI CBOOO/IBI.
Ecnu BbISBIEHBI CYIIECTBEHHBIC YIYIIEHUS, TO OTPEarupoBaTh Ha HUX YACTHBIM
ompeneneHueM. JeaTenbHOCTh TTepcoHana MOXKET OBITh IIPEAMETOM HUCCIICIOBAHMS
IpU OLICHKE CYJIOM IMHUCbMEHHBIX JI0Ka3aTEIbCTB: CIPABOK, PEIICHUMN, MPUKA30B,
MOCTAHOBJICHUM U JIPYTHX JIOKYMEHTOB, MCXOMSIIUX OT YUYPEKICHUM M OpPraHOB,
HCTIOJHSIOMMX Haka3zaHus. B coorBerctBUM co cT. 56 I'TIK cyn oueHuBaeT
JI0OKa3aTeIbCTBA HO CBOEMY BHYTPEHHEMY YOEKIECHHWIO, OCHOBAaHHOMY Ha
OCCIpUCTPACTHOM, BCECTOPOHHEM M ITOJHOM PAacCMOTPEHHHM HMEIOIIUXCS B JCIC
JI0KA3aTeJIbCTB B MX COBOKYMHOCTH. HUKakue Joka3aTtenbcTBa HE UMEIOT ISl Cyja
3apaHee YCTAHOBJICHHOW cuibl. [loloMy mnpu3HaHUE CYJIOM MPEACTABICHHBIX
JTOKYMEHTOB B Kaue€CTBE JI0Ka3aTEIbCTB HO JICIY O3HA4YaeT IMOJTBEPKIACHUE HX
3aKOHHOCTH, HEMpU3HAHUE (KPOME CIy4aeB OTHOCH-MOCTHU JIOKA3aTEIbCTB K ACTY:

cM. cT. 53 ITIK) — maer oOpatHbiii 3ddekr. B 3roMm ciyuyae peumieHue cyna,
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JI€3aByUPYIOIEEe TMPEACTABICHHBIA JOKYMEHT, MOXET IIOBJI€Yb HEraTUBHYIO
OLICHKY JIEATEIbHOCTH IEpCOHAIA.

CyneOHbIi KOHTPOJb MMEET MECTO M MpU HUCHOJHEHWM Haka3aHui Oe3
M30JSIHUU OCYKJIeHHbIX oT oOmectBa. CornacHo 4. 3 c1. 31 YUK npu Heymnarte
OCYXJEHHBbIM IITpada B YCTAHOBJICHHBIM CpPOK MCIOJHEHUE HaKa3aHUS
MPOU3BOJUTCS NPUHYIUTENBHO, B TOM YMCIIE IyT€M OOpallleHHs B3bICKaHUA Ha
UMYIIECTBO  OCYXXJIEHHOTO B  MOpSAKE, YCTAaHOBJICHHOM  IPaKJaHCKUM
IpolecCcyanbHbIM 3aKOHOAATENLCTBOM S, B 3TOM cilyuae MCHOIHEHWE HaKa3aHUS
BBIPAYKAETCSl B MOCJIEIOBATEIBHON CXeMe MPUHYAUTENbHBIX JEHCTBUN CyIeOHOTOo
NPUCTABA-UCIIOIHUTENSI 1O BBIMIOJIHEHUIO PEIICHUS CyAa, NPeayCMOTPEHHOM
denepanbHbIM 3aKOHOM «O0 UCTIOTHUTEIIBHOM TTPOu3BOJIcTBE» OT 4 HIoHs 2005 T.
KoHTpons ke 3a neiicTBUsiMU Cy1eOHOTrO UCTIOIHUTENA, KaKk TpeOyeT 3Toro cr. 349
I'TIK, ocymecTBisieTcs CyAbel, KOTOPBIM BIOpPaBe NP BO3HUKHOBEHUHU
COOTBETCTBYIOIIUX  OOCTOATENBCTB  NPUOCTAHOBUTH  WJIA  BO30OHOBUTH
UCTIOTHUTENbHOE TIponu3BoAcTBO (cT. 361-363 I'TIK), mpekpatuts ero (ct. 364
I'TIK).

[Ipokypopckuii Haa30p OCYHIECTBISIETCS Ha OCHOBaHMM 3akoHa P® «O
npokyparypey. g Hana3opa 3a eI TeIbHOCThIO aAMUHUCTPALUHA UCIPABUTEIbHBIX
yupexxaennii (1 YUC) co3gaHbl crnenuanbHble  MNPOKYpaTypbl, KOTOpBIE
NEPUOIMYECKH MPOBOASAT MPOBEPKH YUPEKIACHUH W OPraHoB, HCHOJIHSIOUIUX
HaKa3aHUs B BUJIE JIMIIECHUS CBOOOBI, BBIABISIOT HAPYIICHHS 3aKOHHOCTH U B
3aBHCHMOCTH O MX XapaKTepa pearupyroT COOTBETCTBYIOUIUM 00pa3oM (BBIHOCST
MpeACTaBleHus 00 OTMEHE HE3aKOHHBIX PEIIeHWH W HaKa3aHUW BHUHOBHBIX;
BO30YXKJTAlOT  YrOJIOBHBIE  JICINA). O6pamaer Ha  ce0d  BHUMaHHC
pacupoCTPaHEHHOCTh ~ HApYILIEHUWH  3aKOHHOCTH CO  CTOPOHBI  II€pPCOHaja
WCIIPABUTENbHBIX YUPEIKICHHIM.

@denepalibHbIE OpPraHbl TOCYAAPCTBEHHOW BIJIACTH, OPTaHbl TOCYAAPCTBEHHOU

Bnactu cyObekToB Poccuiickoit ®enepauuu, a TakKe OpraHbl MECTHOTO

16 Yron0BHO-MCNONHUTENbHDIN KoAeKe Poccuitckoit depepaumnn: degepanbHbiit 3akoH ot 08.01.1997r. Ne 1-d3 (8
pea. ot 08.03.2015) // CobpaHue 3akoHoaaTenbcrTsa PP, - 2015. - Ne 2.cT.31
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CaMOYTIPABJIEHUS OCYLIECTBIIIET KOHTPOJIb 32 JIESITENBHOCTBIO PACION0KEHHBIX Ha
X TEPPUTOPUAX YUPEKICHHUSIX U OPraHOB, HCIOJHSAIONIMX HakazaHue. l[lopsook
OCYLIECTBJICHUS KOHTPOJSA PErYyIUPYETCA 3aKOHOAATENICTBOM Poccuiickoun
@®enepanuu. 1. B cratee 19 YUK PO mnepeuncneHbl CyOBEKThI, KOTOPBIM
MIPEAOCTABIEHO MPaBO KOHTPOJIS 3a ACATEIBHOCTBIO YUPEKIEHHUS M OPraHOB,
UCIIONHAOINX HakazaHue. denepanbHble Opraibl FOCYIapCTBEHHOM BIIACTH.

BaxxHyro posib B KOHTpOJIE 3a JAEATEIBHOCTHIO NEPCOHANA YYPEKICHUM U
OpraHoOB, UCHOJIHSIOIINX HaKa3aHUs, UTPAKOT OpraHbl NpoKypaTypbl. COTJIacHO CT.
®enepanbHoro 3akoHa «O mpokyparype Poccuiickoit @enepaunn», mpokyparypa
—TO0  enuHas  ¢eaepaiibHas  HEWUTpalM30BaHHAas  CUCTEMa  OPraHoOB,
OCYHIECTBIIAIONIMX OT MMeHM Poccuiickoit denepanyii Haa30p 3a HUCIOJIHEHHUEM
JNEUCTBYIOIINX HA €€ TEPPUTOPHUH 3aKOHOB.

[TouTn BCsl AEATENBHOCTD MEpPCOHAA MOJHAI30pHA OpraHaM MPOKypaTyphbl.
Tak, B mopsanke oOmero HaA30pa OpraHbl MNPOKYPATyphl KOHTPOIUPYIOT
coO0/IeHne 3aKOHOB B (PUHAHCOBOM, XO3AMCTBEHHOW U MPOU3BOACTBEHHOM
NEATEIbHOCTU YUYPEXKJICHUI U OpraHoB, IJle TaKoBas MMEETCS (HMCIPAaBUTENIbHBIE
YUPEXKICHUS, apecTHble JoMa W T.J.), TOPSAOK TPOXOXKIEHUS CIIYKObI
COTPYIHUKAMU U YCIOBUS TPpyJa pabounX U CIIyKalluX NepcoHana u T.1.

OcymiecTBisig Ha30p 3a AESITEIbHOCTBIO IEPCOHANA, TPOKYPOP HCIOJIB3YET
Kak oOIue il BCEX OTpaciedl MPOKYpOPCKOro Haa30pa MOJHOMOYHMS, TaK H
CHeIMaTbHBIC TIOTHOMOYHS, MIPEIOCTABICHHBIE MPOKYPOPY KaK CYOBEKTy Haa3opa
324 UCIOJHEHUMEM  3aKOHOB B  MeCTax  COJEp)KaHUsA  3aJCp)KAHHBIX,
[IPEIBAPUTEIBHOIO 3aKJIIOUCHUS, NPU MCIOJIHECHUM HAKAa3aHUS M HHBIX MeEp
MPUHYJIUTEIBHOTO XapaKTepa, HA3HAYAEMBIX CYJO0M.

OcyxneHHble, HE3aBUCUMO OT BUa OTOBIBAEMOT'0 HaKa3aHMsI, UMEIOT MPABO
oOpamarbcsi JTUYHO, a TAKXKE HAMPABIATh WHIWBUIYAIbHBIE W KOJUJICKTHBHBIC

oOpamieHusi B Opranbl TOCYJAapCTBEHHOW BIACTH W OPTaHbl MECTHOTO
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caMOyTpaBJeHUs, B CyJ, Opranbl Npokyparypsl u ap. (4. 4 ct. 15 YUK) Cynebnas
npaktukal’,

OTO MX KOHCTUTYLMOHHOE MNpaBo Kak rpaxnaH Poccuiickont denepanumu.
OOHOBpEMEHHO paccMaTpUBAaEMOE NPaBO  SBISETCS BAXKHBIM  CPEACTBOM
BBISIBJICHUS HAapyLIEHUI 3aKOHHOCTH CO CTOPOHBI MEpPCOHAaja YUYPEKIECHUU WU
OpraHoB, HMCHOJHSIOIIMUX Haka3zaHus. [lo3ToMy 3akOH ycTaHaBIMBAE€T OCOOBIM
NOPSAJIOK HANpaBleHUsT OOpAlleHUH OCYXICHHBIX K apecTy, COJEpKaHHIO B
JUCUUIUIMHAPDHONW BOMHCKOM 4YacTH, JIMUIEHUIO CBOOOJbI, CMEPTHOM Ka3HU
npokypopy — (. 3 u 4 cr. 15 YUK). [lepconan ucnpaBUTENbHBIX YUPEKICHUMH,
CJIEICTBEHHBIX M30JIATOPOB O0053aH HE IMO3[HEEe YeM B CYTOYHBIH CpoOK (3a
UCKJTIOYEHUEM BBIXOAHBIX U MPA3AHUYHBIX THEW) HAPaBUTh MO MPUHAAIECKHOCTH
XKanoO0y WM 3asBlieHHWe ocyxJeHHoro. IlpemioxeHusi, >kaaoObl W 3asBICHUS
OCYXJICHHOT'0, aJIpeCOBAaHHBIE MPOKYPOPY, MPOCMOTPY U LIEH3Ype HE MOJIEkKAaT.
[Ipennoxenusi, »xano0bl W 3adBJIEHUS OCYXJECHHBIX MOIYT IIOJaBaThCs B
IUCbMEHHOM BHJE WIM H3JIaraTeCsi YCTHO, HANpUMEpP Ha JIMYHOM IpHEME
OCYXJCHHBIX IIPOKYPOPOM WJIM IIPU ONPOCE OCYKIECHHBIX, IPOBOJAUMOM BO BpEMsI
OPOKYypOpcKoi mpoBepku. OOpalleHUs] OCYKJEHHBIX, CBUAETEIbCTBYIOIIUE O
rpyObIX HApyLIEHUSX 3aKOHA CO CTOPOHBI IEpcoHasa, OepyTcsl MPOKYPOPOM IOJ
0co0bIit KOHTPOJIb. [IpoKypop 00s3aH paccCMOTPETh MOCTYNUBIINE MPEITIOKEHUS,
3asBJICHUS M KaJI0Obl OCY)KJIEHHBIX B YCTAaHOBJICHHBIE 3aKOHOM CPOKH, MPHUHATH
HEOOXOAMMBIE MEPHI U COOOIIUTH O CBOEM PELIECHUH JIUIaM, UX MOAaBIIHNM.

BaxXHbIM CpEeICTBOM YCTpPaHEHUs HapYLICHWH 3aKOHHOCTH SIBIISIOTCS
IIPEIIIOKEHHUS IPOKypopa OTHOCUTEJIBHO co0roieHus IIEPCOHAIIOM
YCTAaHOBJICHHBIX  3aKOHOM  IpaBWJ  OTObIBaHMsS  Haka3aHud.  CoryiacHo
JEHCTBYIOIIEMY 3aKOHOAATEIBCTBY BCE MPEIIOKEHUS MPOKYpoOpa 00sI3aTeNbHbI K
WCITOJIHEHHUIO.

JpyruM  CpeICTBOM  YCTpPAHEHHMsS HApyUIEHUH 3aKOHHOCTH  CITy’Kat

MOCTaHOBJNIEHUsT Tpokypopa. IlocranoBieHuss —3T0 mpoueccyaidbHas (opma

17 YronosHo-MCnonHUTENbHbIN KogeKe Poccuitckoit ®epepaummn: degepanbHbili 3akoH ot 08.01.1997r. Ne 1-d3 (8
pea. ot 08.03.2015) // CobpaHue 3akoHoaatenbcrTsa PP, - 2015. - Ne 2. - cT. 198.
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peanu3anyy pa3ITuYHbIX TOJTHOMOYHH MpOoKypopa. B ux uncne npexycMoTpeHHbIE
cT. 33 denepanpHoro 3akoHa «O mpokyparype Poccuiickoii denepannn» npasa
M0 OCBOOOXIEHUIO KaXJOro cojJepraierocss 0e3 3aKOHHBIX OCHOBAaHUM B
YUPSKICHUSIX W OpraHax, HCIOJHSAIOMINX HaKa3aHWs, OTMEHE IUCIUIUIMHAPHBIX
Mep B3BICKAHHSA, HAJIOXKCHHBIX B HapyIlIeHHWE 3aKOHa Ha OCYKIEHHBIX, IIO
HEMEIJICHHOMY OCBOOOXKJIEHUIO WX CBOWM IIOCTAaHOBJICHHEM M3 IMTpadHOTO
U30IIATOpa, TOMEIICHWS KaMEepHOTOo THHA, Kaplepa, OJWHOYHOW KaMephl,
IUCIMILTMHAPHOTO W30isTopa. IIpokypop, HWCXols W3 XapakTepa HapylICHHM
3aKOHA, MOXET BBIHECTH MOTHBHPOBAHHOE TIIOCTAHOBIEHHE O BO30YXKICHUH
IPOU3BOJICTBA 00 aJIMUHUCTPATUBHOM TPABOHAPYIICHUU IOHDKHOCTHBIX M HHBIX
nur iepcoHana. [logo0HOe MOCTaHOBICHHE MTPOKYPOPA MOJJICKUAT PACCMOTPEHHIO
B YCTAaHOBJICHHBIH 3aKOHOM CpOK. IIpM HajmMuMu JOCTATOYHBIX JAHHBIX,
yKa3bIBAIOMIMX HA MPHU3HAKK TPECTyIUIeHUs B JeicTBusx (Oe3melicTBUN)
COTPYIHUKOB TE€pPCOHANIAa, MPOKYpOp COTJacHO TpeOOBaHUSM  YTOJOBHO-
IPOIECCYANbHOTO 3aKOHOJATENBCTBA BO30YXKJA€T YrOJOBHOE JI€NI0, BBIHOCS
COOTBETCTBYIOIIIEE TOCTAHOBIICHHUE.

[IpoBenst uccnenoBaHus, Mbl IPUIILIN K BBIBOAY, YTO Y OCY)KICHHBIX €CTb
criocoObl o0ecreueHrsl UX MpaB, HAPUMED, SIIUKH JJI OOpaIleHHus] ¢ JTUIHBIMH
KajobaMu TpPH TMOMOIIM THCEM, HO HEHM3BECTHO CKPBIBAIOT COTPYIHUKH 3TO

SIMWKU WUIINW HET, TAK KAK Y HUX MOJKCT IIPUCYTCTBOBATDH JIATCHTHOCTD.
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3aKJIrOYeHUE

Cpenu TpUHIUIIOB YTOJIOBHO-UCIOJIHUTEIBLHOTO MpaBa 0cO00€ MOJ0KEHUE
3aHUMaeT NPUHIUIT 3aKOHHOCTH. [IOCKOJIBKY OH OTHOCHUTCS K OOIIENpaBOBHIM
MPUHIIMIIAM, €T0 CYHIHOCTh U COJIepXKaHue MpopadaThiBaeTCss B OOIIEH TEOpUu
IpaBa Ha YPOBHE KOHIIEMIINU PA3BUTHUSI POCCUHUCKOTO 3aKOHOJIATEILCTBA B LETIOM.
Benyuieit nns npaBOTBOPYECKON JEATENBHOCTU SIBIACTCS HAESA: 3aKOH JOJKEH
yIOBJICTBOPATh OCHOBHBIE OOIIECTBEHHBIE TMOTPEOHOCTH U  OOecClneunBaTh
IPaBOBOE COIMPOBOXKJICHHE TOCYAAapCTBEHHBIX pedopM U MporpaMM BO BCEX
chepax IKOHOMUUYECKOTO, TIOJIUTUUECKOTO U KYJIbTYpHOTo pa3BuTus Poccuu.

OOBEKT 3aKOHHOCTH B JICATEIBHOCTH HCIPABUTEIBHBIX KOJIOHHUU - 3TO
TOYHOE Y HEYKOCHUTEJIHLHOE, OCHOBAHHOE Ha HOPMaxX YroJIOBHO-HUCIIOJHUTEILHOTO
npaBa  BBINOJHEHWE BCEMU  JOJDKHOCTHBIMHU  JIMIIAMU  MCIPABUTEIbHBIX
YUPEKIEHUH CBOHUX CITYKEOHBIX 00SI3aHHOCTEHM, CBS3aHHBIX C HCIOJHECHUEM
YrOJIOBHBIX HaKa3aHUMW B BHUJIEC JUIIIEHUS CBOOOBI, HAIMPABICHHOE HA JOCTH)KCHUE
KaK oOIIMX IeJel U 3a/1ad yroJ0BHO-UCIIOJHUTEILHOTO 3aKOHOAATEILCTBA, TaK U
Ha pelieHne KOHKPETHBIX BOMpocoB. K cyObekTaM 3aKOHHOCTH M €€ HapyIICHHUH B
nearenbHoctd MY cieayer oTHOCUTH H0KHOCTHBIX qul, P®CHUH  Poccum.
OcyXJIeHHBIC ¥ MHBIC TPaXKJIaHe SIBISIOTCS CyOBEeKTaMHU MPaBOIIOPSIKA.

Ot 3 peKTUBHOCTH HaKa3aHUS M 3aKOHHOCTH, KaueCTBa €ro UCIIOJHECHHS BO
MHOT'OM 3aBUCHUT pPE3yJIbTaTUBHOCTh JIeATEIILHOCTH BCel
YTOJIOBHOM FOCTHIIMH TOCYIapCTBA B BOIIPOCE OOPHOBI C MIPECTYIMHOCTHIO.

OnHako, HECMOTPsSI HAa MPUHUMAEMbIE MEPHI MO YKPEIUICHUIO JUCIUTUIMHBI
Cpeau JUYHOTO COCTaBa, COCTOSHHE 3aKOHHOCTH M OOSCIICUCHHMS IpaB rpakjaH B
YUYPEKICHUSIX YTrOJOBHO-UCIOIHUTEIBHON CUCTEMBI JAJIEKH OT COBEPIICHCTBA.
Exerogno  cotpyanukamu YUC coBepmiaercss  3HAYMTEIBHOE  KOJUYECTBO
HapyIIEHU 3aKOHHOCTH (B IIMPOKOM CMBICIE MOHATHA. HemanoBaxkHas poJjib B
Pa3BUTHUM NTIEHUTCHIIMAPHOW CUCTEMBI B 1I€JIOM, a TaKX€ B MPUBEACHHUMU Mpollecca
WCTIOJIHEHUS HaKa3aHWM B BUJIC JIMIICHHUS CBOOOBI B YKa3aHHBIX YUPEKICHUSIX B

COOTBETCTBHE C HOPMaMH JEUCTBYIOIIETO POCCHICKOIO U MEXIAYHApOJHOTO
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3aKOHOJATENIbCTBA IO IIpaBaM 4YEJIOBEKA IPUHAIEKUT TOCYIAPCTBEHHBIM
KOHTPOJUpPYOIKUM opraHaM. MccrnenoBanueM nmpo6iem obecnedeHusi 3aKOHHOCTH
B JICATEIIBHOCTU NEPCOHANA YUYPEKIACHUN YrOJOBHO-UCIIOJIHUTEIBHOW CUCTEMBI
YCTAHOBJIEHO, 4YTO BEIyIIMMH BuAamMu (dhopmMamMu) KOHTPOJS 3a MPOLECCOM
WCIIOJTHEHUS YKa3aHHOTO HaKa3aHHs co CTOPOHBI rocyJapcTBa
ABJIAIOTCS Cy/1€OHBIN KOHTPOJIb, BEJIOMCTBEHHBIIN KOHTPOJIb u
IPOKYpOpCKHil Haa30p. Ho OHM TakKe He JIMIIEHBI HETOCTATKOB U HYXKIAIOTCS B

COBCPIICHCTBOBAHUWMH.
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[Ipunoxenue 1.

Tematuueckas CTpyKTypa kajio0 u oOpallleHuid B 3alIUTY MPaB JUII, HAXOSIIINXCS

B yupexaenusax YOCHUH, noctynuBmmx B agpec Y nosHoMoueHHoro B 2013 rony.

06 ®a o BaHHe
ZeficTERI CI& ®a o BaHHe
COTPYZHHED B e HCTBHH
A7M HHHC TPa LK COTPYAHHED B
VU PER AE HHE NPaB00 XPaHHTE TBHELX
YVhiTH: 17 ™% opranos; 133% Bonpocsl orasaHng

ME THIHHC KOH

HapyeHuanpas Ha nomowy; 153%

O THPABEY
KO pPPeCcTOHARHIIHE;
19,0%

Bonpocw omasanua
COUMATBHO i MOM O LK
H COLHATEHOH

Mpoyne; 10,0% aganTauuy; 10,1%

Tpymere npaca

Bonpocw yonoeHO-
poe ¢ ocyEgeHHEY, 8,0%

ApCpOYHOTO YenoEHA CORPEAHHA
oceoboxgerua; 2,8% B VYpe X J8 HHAX
¥CHH; 4,2%
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[Ipunoxenue 2

Cyne6nas npaktuka (Kemeposckas obmacts — 2015 r.)

Cynps Ipomenko I'.A. leno Ne 22-560
Joxnaguuk [lanuneBckas M.A.

ATIIEJUIAOUOHHOE ITOCTAHOBJIEHUE

r. KemepoBo 19 ¢epans 2015 rona

Kemeporckuii o0macTHOM cya B cocTaBe cyapu JlanuneBckoit M.A.
npu cexkperape KopoBkunoit T.B.

C yyacTueMm npokypopa Anekcanaposoi 1.B.

paccMoTpen B CyIcOHOM 3acelaHuy aneusIuoHHY0 )kanooy Uypcuna E.A.
Ha MOCTaHOBJEHHUE <AaHHble U3bATH> OT 11.11.2014 roma, KOTOpHIM OCTaBj€HA
0e3  paccMoTpeHusi — ameuisiMoHHas — xkaigoba  Yypcuna  E.A. Ha
nocTaHoBjeHUEe<JaHHble W3BATH> OT 30.07.2014rona, koropeiMm Uypcuny ®UO7
OTKa3aHO B TMPUHATHU JKAJIOObI, MmojgaHHoW B mopsake cT. 125 VIIK PO Ha
0e371efiCTBIE CIIeICTBEHHOT'O OpraHa.

YCTAHOBUIJI:

Uypcun E.A oOpatuiicsa ¢ »kanoOoi Ha MOCTaHOBJIEHHE <JaHHBIE WU3bATHL>
ot 30.07.2014roma, KOTOPHIM €My OTKa3aHO B MPUHATHH KajloObl, MMOJaHHON B
nopsiake cr. 125 YIIK P® nHa Ge3aeiicTBHE CIIEICTBEHHOTO OpraHa.

[ToctanoBnenuem <gauwuble W3BIATHE> oOT 11.11.2014r. anemassnuoHHAS
xanoba Uypcuna E.A. ocraBiieHa 6€3 pacCMOTPEHHUS B CBS3HU C IOJAYEH KOOI
0 WCTEYCHUH CpOKa Ha O00XaJlOBaHME W OTCYTCTBHEM XOJaTaiicTBa O
BOCCTaHOBJIEHUH MPOIYIIEHHOTO MPOLECCYaIbHOTO CPOKaA.

B anemnsumonHoi xamobe Yypcun E.A. BbIpakaeT Hecorjacue cC
MIOCTAHOBJIEHUEM CYyZa, MOCKOJIbKY, BONPEKM YKa3aHUIO CyJa O MPOMYCKE HM
Cpoka Ha o0)XaJoBaHWs, alleJUIAIMOHHAS >kaimoba, marmpoBanHas 06.10.2014r.
OblIa MojaHa UM B YCTAHOBIJICHHBIN 3aKOHOM CPOK, OMYIIIEHa B MOYTOBBIM SIIUK
st ornpasnenuss 04.10.2014r. — B cy66oty, agmunuctpamust UK -44 3abpana
moutry 06.10.2014r., HO >xamoba He ObLIa 3apEeTUCTPUPOBAHA M OTIPABIICHA,
07.10.2014r. BO3BpalieHa €My B CBS3U C OTCYTCTBHEM KOHBepTa. CUuTaeTr, 4To
YCTAHOBJICHHBI  3aKOHOM MPOLECCYaJbHbIH CPOK TMPOMYIIEH IO BHUHE
aqmuauctpanuu MK -44, mockoibKy ero skajo0a OblIa OTHpaBiieHa B Cy IOCHe
pacnopsbkeHus HavanbHuka IMK-44, 3apeructpupoBaHHas Kak IIOJAaHHAs K
otnpasiyieHuto 08.10.2014r. [Ipu stom, agmuauctpanus UK -44, npournopupoBas
B €r0 MpochOy, HE BblAana JOKYMEHT B MOATBEPKJICHHE CBOCBPEMEHHOCTH MOJja4n
UM >KaJloOBbl.

[TIpocut nocranoBinenne <gaHHbie U3bIATH> OT 11.11.2014r. OTMEHUTB.




https://rospravosudie.com/law/%D0%A1%D1%82%D0%B0%D1%82%D1%8C%D1%8F_125_%D0%A3%D0%9F%D0%9A_%D0%A0%D0%A4

https://rospravosudie.com/law/%D0%A1%D1%82%D0%B0%D1%82%D1%8C%D1%8F_125_%D0%A3%D0%9F%D0%9A_%D0%A0%D0%A4



34

BeicnymaB  MHeHue mnpokypopa Anekcanaposor M.B., mnonarasmein
MOCTAHOBJIEHWE CyJa MOJJIEKAIIMM OCTABJICHHUIO 0€3 W3MEHEHHs, CYJ
aneJUIALMOHHOM  WHCTAaHIMM  HAXOJMT  IIOCTAHOBJICHHE  3aKOHHBIM U
000CHOBAHHBIM.

Cornacio y.u.l, 3 cr. 389.4 VIIK P® xamoba u mnpeacraBieHue Ha
MIPUTOBOP UJIM MHOE CYJeOHOE PEIICHUE IEPBOM MHCTAHIIMK MOTYT OBITh MTOIaHBI B
TeueHre 10 CyTOK €O JHSI MOCTAaHOBJICHUS MPUTOBOpPAa WIJIM BBIHECEHHUS HMHOTO
CyIe0HOro penieHus CyJa, a OCY>KJIE€HHbBIM, COJAEPXKALIUMCS MO/ CTpaXkeu, - B TOT
K€ CPOK CO JHA BPYUCHHS] €My KOMUN MPUTOBOpA, ONPENAECICHHS, TOCTAHOBIICHUS.
AnennauvoHHas kanoba, TMpeAcTaBleHHE, TOJIAaHHbIE C TIPOMYCKOM CpoOKa,
OCTaBIIAIOTCS O€3 PacCCMOTPEHUSI.

B cuny tpeboBanmit u.u. 1, 2 cr. 128 VIIK P® B yromoBHOM mporecce
CPOKHM HCUMCISIOTCA Yacamu, CyTKamu, Mecsiamu, roaamu. [lpum ucuucienuun
MPOIECCYANIBHBIX CPOKOB HE YUYHUTBIBAETCS TOT 4Yac M T€ CYTKH, KOTOPBIMHU
HAYMHAECTCS TEYECHHE CPOKa, 32 MCKIIOUYECHUEM Cilydaes, npeaycMoTpeHHbIXx YIIK
P®. Ecnu okoHuaHue cpoKa MPUXOAUTCS Ha HEpaOOUHil JICHb, TO MOCIETHUM JTHEM
CpOKa CUMTAETCS MEPBBIN CISTYIONNN 32 HUM PaOOUUid ICHb.

B cootBerctBuM € 4.1 cT. 129 VIIK P® cpok HE cUMTAETCS MPOMYLICHHBIM,
eciu kayioba, X0JaTaiiCTBO MM MHOM JIOKYMEHT 0 MCTEYEHHUS CPOKa ClIaHbl Ha
o4uTy, IMepelaHbl JIMIy, YIOJIHOMOYEHHOMY WX TMPHUHATh, a s JUL,
collepKallluXcsi TOJ CTpaKed WIM HaXOAAIIUXCS B MEAUIMHCKOM JIMOO B
NICUXUATPUYECKOM CTAIlMOHApE, €CJIH Kajloba WM MHOW JOKYMEHT JI0 UCTEUCHHUS
CpOKa CIaHbl aIMUHUCTpAIlMM MECTa MPEeABAPUTEIHLHOTO 3aKIIOUEHHs] JHOO0
MEIULIUHCKOTO UJIM NICUXUAaTPUUYECKOr0 CTallMOHAPA.

CornacHo 4.4 ct.15 YUK PO npennoxeHus, 3asBICHUS, XOJaTaiicCTBa U
KaIOOBl OCYXJICHHBIX K JIMIICHUIO CBOOOJIBI, aJpeCOBAHHBIC B CYyJ U OTBETHI Ha
HUX LIEH3ypE HE MOMJIeKAT. YKa3aHHbIE IPEIAJIOKEHHUS, 3asIBJICHUS, X0/laTaliCTBa U
KaJIO0OBI HE TI03/IHEE OJJTHOTO PaboYero AHS MEPEearoTCs OMePaTOPOM CBSI3U IS UX
JOCTaBKH MO MPUHAIJICKHOCTH.

N3 wmarepuasia  ycMaTrpuBaeTCs, 4YTO KONHS  MOCTAHOBICHUS  OT
30.07.2014r. <manuble uU3BATH> OblTa BpydeHa Uypcuny E.A. 24.09.2014r. (Ne
COOTBETCTBEHHO CpOK oOkanmoBanuss st Yypcuna E.A. wucuucnsercs c
25.09.2014r. u ucrexaer 04.10.2014r. — B cy0600Ty, B CBSI3U C YeM, MOCICIHUM
JTHEM 7151 00KalioBaHMs cuuTaeTcsl moHeaenbHuk — 06.10.2014r.

CornacHo mrTamiy mnodtoBoil koppecnonaeHuuun MK-4, anemnsiuroHHas
xanoba Yypcmra E.A. momana wmm 08.10.2014r., To ecTb MO HCTCUCHUHU
YCTaHOBJICHHOTO Cpoka, U conpoBoauteabHo ot 08.10.2014r. — B TOT Xe /IEHB,
Oblla HampaBieHa B Cyld, B CBA3M C 4YeM, HapyIICeHWH TpeOOBaHMIA
3aKOHOJIaTEJIbCTBA COTPYJIHUKAMU aIMHUHUCTPALUN VCIIPABUTEIIBHOT O
YUpexACHUS JOMYIIeHO He ObuT0. J[0Ka3aTenbCcTB TOTO, YTO Kajao0y COTPYIHUKHU
HK-44 npunsiu 06.10.2014r. matepuan He COOEPKUT.

Hosoasl Uypcuna E.A. o mponycke UM cpoka Ha 00KaJlOBaHMS B CBSI3H C
HECBOECBPEMEHHON PETHUCTpPALMENl €ro >KaloObl COTPYJHUKAMH aJIMHUHUCTpAIUU
UK -4 aBig10TCS HECOCTOSTENBHBIMM.
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Bomnpeku noBojaM aneyisiiUOHHOW KajoObl, MaTepual HE COACPKUT
JI0OKa3aTeNIbCTB, CBUACTENBCTBYIOMIUX O TOM, 4TO YypcuHy Koraa-iubo ObUIO
OTKAa3aHO B MPUHSTUH kKajJo0bl CO CCHUIKOM HAa OTCYTCTBHE KOHBEPTA.

B coorBerctBHM co cT. 389.5 VIIK P® B ciywae mnpomycka cCpoka
aneJuUIIIUOHHOTO 00aJ0BaHUS IO YBAXKUTEIBbHOW NPUYMHE JIUIA, HMEIOIINE
MPaBo MOJaTh AMCIUIALMOHHYIO KaJI00y, MpeCTaBIeHHe, MOTYT XOAaTallCTBOBATh
nepej; CyIoM, IMOCTAaHOBUBIIMM TPUTOBOP HWJIM BBIHECIIUM HHOE O0Xalyemoe
pelieHrne, O BOCCTAHOBJICHUHU MPOMYIIEHHOTO cpoka. OjHako XoAaTaliCTBO O
BOCCTAHOBJICHHHM  TPOMYIIEHHOTO  MPOIECCYaAIbHOTO  CPOKa  OCYXKIACHHBIM
Yypcunbim E.A. 3asB1eHO HEe ObLIO.

YuuThiBass BBIICU3TOKEHHOE, CyA TMEPBOM WMHCTAHIUM TpUIIET K
MPaBUIBHOMY BBIBOJIY O MPOIYCKE YCTAHOBJICHHOTO MPOIECCYATLHOTO CPOKa JIst
00’kaJtoBaHusl, B CBSI3M C YeM, 0OOCHOBAHHO OCTaBWJI aNeISAIIMOHHYIO kKajao0y 6e3
pPacCMOTpEHUS.

JloBO/IBI, M3JI0KEHHBIC B aneJUIAIMoHHON kanode Uypcuna E.A. He Moryr
CITY’)KUTh OCHOBaHHUEM JIJIsl OTMEHBI TTIOCTAHOBJICHUS Cy/ia TIEPBON WHCTAHITUY.

[Ipunumas perieHue 1Mo xanode, Cylbsi pyKOBOJCTBOBAJICS TpeOOBaHHUSIMU
YTrOJIOBHO-TIPOIIECCYAIBHOTO 3aKOHA, Ha/JIe)Kallle MOTUBUPOBAII B MIOCTAHOBJICHUU
CBOHM BBIBOJIbI, HE COTJIACUTHCS C KOTOPHIMU y CyJa aneUIIMOHHON WHCTAHIIUH
OCHOBaHUI HE UMEETCHI.

Ha ocHoOBaHUM W3JI0)KEHHOTO, PYKOBOJACTBYACH CT. 389.12, ct. 389.19, cT.
389.20, ct. 389.28 VIIK P, cyn

I[NOCTAHOBWII:

ITocranoBnenune cyapu <gaHHble U3BATHI> OT 11.11.2014 roma, KoTopbhIM
octaBiieHa 06e3 paccMmorpeHus kanoba Uypcuna E.A. Ha mocTaHOBIeHHE <TaHHbBIE
u3bATE> oT 30.07.2014roma, kotopbiM Uypcuny ®MO8 oTkazaHO B NPUHATUU
*ano0bl, moganHor B mopsiake cr. 125 YIIK P® Ha Ge3neiicTBrE CIIEICTBEHHOTO
opraHa, OCTaBUTh 0€3 M3MEHEHHUs, aneuIAIMoHHYI0 xanooy Uypcuna E.A. — 6e3
yIIOBJICTBOPEHHSI.

Cynws Kemeposckoro obsactHoro cyna M.A. JlanuneBckas

Komnus BepHa

Cynes Kemeposckoro obiactaHoro cyna M.A. JlanuneBckas
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BBenenue

[IpenoctaBieHHas KypcoBasi paboTa HampaBjIeHa HA MOCTUKEHUE OCHOBHBIX
TEOPETUUECKUX ACTIEKTOB JAHHOW TEMBI, 3aTparvuBas MHEHMS, 3aCIIYKHBAIOIIUX
noBepus yu€HbIXx Kak A.B. CMHUpHOB U T.n. YTOJIOBHBIM IPOLIECC, KaK HAayKa, Kak
oTpaciib MpaBa M Kak ydeOHas MUCHMIUIMHA HEU3MEHHO HAXOJIUTCS B Pa3BUTHUHU.
N3menstoTcs kak OTJeNbHBIE HOPMBI, KOTOpbIe cojaepkarcs B OcoOeHHOW YacTh
VYronoBHo-TipolieccyanbHoro kojaekca P®, Tak u coaepkaHue MHCTUTYTOB, 0e3
KOTOpPBIX HE OOOWTHUCH HayKe YTroJIOBHOTO Tpoiiecca. [IpuHIMIBI B yroJOBHOM
CyJONPOU3BOJICTBE — 3TO OJHO M3 KIIOYEBBIX MOHSITHUM, IMOCKOJBKY Ha HHUX
OCHOBBIBAETCS BCS JICSITECIIBHOCTh YIMOJHOMOYEHHBIX OpPraHOB IMPU JOCYACOHOM
pa3OupaTenbCTBE U HEMOCPEJACTBEHHO B YT'OJIOBHOM CYJOTTPOU3BOJICTRE.

UTto kacaeTcsi MPUHIIMIIA OXPaHbI TIPaB M CBOOO/] YeJIOBEKa M rpakJaHWHA B
YTOJOBHOM CYIONPOMU3BOACTBE, TO OYEHb BAXKHYIO POJb UIPA€T MOMEHT, KOTJa
CTOUT pe€4Yb O IMPU3HAHUM JIMIA BUHOBHBIM B COBEPIICHUU MPECTYIUICHHUS,
oOecrieyeHun oOIIEH OE30MaCHOCTH JIUI, MPUHUMAIOIIUX y4acTUE B YrOJOBHOM
npoiecce. Bokpyr NaHHOro MOpHUHIMIA MO CEH JEHb CYIIECTBYET MHOYKECTBO
JUCKYCCHI TPAaBOBOI'0 XapaKTepa U PacXOASAIINXCS MHEHUN YYEHBIX U MPAKTUKOB.
B yrosioBHOM mporniecce TaHHbIM TPUHIIMIT B MIOJIHOM MEPE HE peaIu3yeTcsl WK €ro
HE MPaBUIIbLHO MOHUMAIOT.

B TeyeHMn ANIUTENBHOrO BpPEMEHM M 10 CETOAHALIHErO JHS HaykKa
[IOCTOSIHHO DPAa3BUBACTCSI WU U3MEHSIETCA, MEHSIOTCS OTIEJIbHBIE ITOJ0KEHUS,
Kacaromuecss mpouecca JokaspiBaHus. Koncturynus Pocculickoir ®Penepanuu
TOBOPUT O TOM, YTO MpaBa, CBOOOJABI IPAKJAH 3AlIMIIAIOTCA U 00€CIEeUYNBAOTCS
rocy1apctBoM. Te k€ TONOXKEHUs 3aKPEIUICHbl HOPMaMHM MEXAYHApPOIHBIX
NOKyMeHTOB. O JTaHHOM MPHUHLHUIIE UIET pedb, KOrjJa HEOOXOAMMO 00eCreYUTh
Opy  TOMOIIM  Pa3IMYHBIX Mep, Oe30MacHOCTh KOHKPETHOTO JIMIA  OT
MIPOTUBONPABHBIX MOCATATEIBCTB B OTHOIEHHH HETO. OCHOBY 3TOro NpHHIUIA
coctaBisaeT npeaycmorpeHHoe cT. 2 Konctutynuum P® mnosioxxkeHue, B KOTOPOM

UJIET pe4b O TOM, YTO COOIO/ICHUE, OOeCTIeUeHHE, a TAKXKE 3allluTa MpaB U CBOOO/T
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YeJIoBeKa - 00513aHHOCTh TOCYAApCTBa, & TAKK€  JAPYrM€  KOHCTUTYLMOHHBIE
HOPMBI, KOTOPbIE€ YCTAHABIIMBAIOT PEAIbHO JEHCTBYIOIIUNA XapaKTep Mpas, CBOOO
YeJIOBEKa, KOTOPhIE TapaHTHPYIOT TOCYAapCTBEHHYIO, CYIEOHYI0, a TaKxKe
MEXIYHAPOJIHYIO 3allIUTy IpaB, CBOOO YEJIOBEKa.

OxpaHa mpaB, cBoOOJ 4YelOBeKa W TpakJaHWHA B  YrOJIOBHOM
CYJONPOU3BOJICTBE BKIIIOYAET B CEOS KOMIUIEKC MEp, KOTOpbIE HalpaBieHbl Ha
CO3/IJaHHUE YCIIOBHM, CBSI3aHHBIX C peaju3aluedl CyOheKTHUBHBIX IMPaB, 3aKOHHBIX
MHTEPECOB YYACTHUKOB BCETO YTOJOBHOT'O CYAONPOW3BOACTBA, BOCCTAHOBIICHUE
OpaB MpU HapyuleHUH, oOecriedeHre Oe30MacHOCTH JIUL, KOTOpble MPUHUMAIOT
y4acTHe€ B YTOJIOBHOM CYAOIPOM3BOJICTBE, a Takke MX ONM3KuX. JlesTelbHOCTb,
CBSI3aHHAs C OXpaHOM MpaB, 3aKOHHBIX MHTEPECOB JIMYHOCTH B YrOJOBHOM
IpoIlecCe HOCHUT NMPEBEHTUBHBINA XapaKTep, IPU 3TOM OXpaHssl Mpasa, CBOOObI OT
MOCATaTeNIbCTB U BO3MOXKHBIX HAPYIIEHUM, a C JPYTrOM, - BBIMOJHSIET 3AIIUTHYIO
(YHKIIMIO 110 BOCCTAHOBJICHUIO TIPAB.

AKTyaJIbHOCTh TaHHOW TE€MBI MOATBEPKAAETCSA TEM, YTO TAKOE SIBICHUE KaK
KXl JI€Hb KaKUM-JIMOO CIOCOOOM HapyIIaroTCs MPEAYCMOTPEHHbIE 3aKOHOM
KOHCTUTYLMOHHBIE  TpaBa, a OTCYTCTBUE COOTBETCTBYIOLIMX  3HAHWUIA,
HECTIOCOOHOCTh TOJIKOBATh MPU3HAKU U TPeOOBaHUS K MPUHIIUITY «OXPaHBI MpaB U
cBO0OOJ] YeNOoBEKa W TpakJaHWHA B YTOJOBHOM CYJONPOU3BOJICTBE B YrOJOBHOM
CYJIOTIPOM3BOJICTBE» TPEOYIOT JETATbHOTO PACCMOTPEHUS M U3YUYEHUS, TOCKOJIbKY
ATO MOMOKET B HanboJiee NpaBUILHOM, CIIPABEITIMBOM PACCMOTPEHUH YTOJIOBHOTO
aena, o0ecrieueHuu 0€30MaCHOCTH JIUL-YYaCTHUKOB YTOJIOBHOI'O IIpoIiecca

HccnenoBanue mnpo0sieM, CBA3aHHBIX C JAHHBIM MPUHUIUIIOM U MPOLECCOM
NOKA3bIBAHUS BUHBI B YIOJIOBHOM IIPOLECCE TECHO CBS3aHbl C JKU3HBIO U
MPAKTUYECKON JEeATEeNbHOCThIO, KOTOpasi HalpaBjiieHa Ha 3alluTy oOIlecTBa OT
HapylIeHUsl MpaB OTAEIbHBIX rpaxaaH. llenb KypcoBoid paboThl — H3y4yeHUE
O0COOEHHOCTEW TPUHIIMIIA OXpaHbl MPaB W CBOOOJ 4YENOBEKa M TPaKJAaHWHA B
YTOJIOBHOM ITPOLIECCE.

[Ipeamer uccienoBanusi — 0XpaHa nMpaB U cBOOO] YEIOBEKA U TpaKJaHUHA B

YTOJIOBHOM CYAOIPOU3BOCTBE.
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OOBEKT uccae0BaHMs — NMOHATHE NMPUHLMIIA «OXpPaHbl MIpaB U CcBOOOA
YeJIOBEKa M TpakJAaHWHA B YIOJIOBHOM CYAOIPOU3BOJCTBE», €r0 COAEpKaHUE,
MPU3HAKH, OCHOBHBIE TMPaBUJIA, XapPAKTEPUCTUKA OTAENIbHBIX HOPMATUBHO-
IIPABOBBIX AKTOB. /[ NOCTHKEHMS MOCTABJIEHHOW LIEIW UCHOJIB3YETCS TEOPHUS U
MpaKTUKa YroJOBHOrO mnpaBa. M3yueHue MW aHanu3 Y4yeOHOW JMTEpaTyphl,
MaTepualioB CJIEICTBEHHOW MPAKTUKH, CYXIECHUH TEOPETUKOB M MPAKTUKOB
NO3BOJISIET HamOoJiee MPaBWIbHO OLEHUTh NPHUHIIMII «OXPaHbl MpaB U CBOOOA
YeJIOBEKa W TpaXXJaHWHA B YrOJIOBHOM CYJIONPOMU3BOJCTBE» B YrOJOBHOM
IPOLIECCE U AaTh EMY COOTBETCTBYIOILIYIO OLICHKY.

B nanHoil paboTe cTaBsATCS Takue 3a/1a4u: U3yUEHUE BOIPOCOB, CBA3AHHBIX C
NOHSTHEM TMPUHILNIA «OXpaHbl MpPaB MU CBOOOJ 4YelOBEKa M TpakJaHWHA B
YrOJIOBHOM  CYJIONPOU3BOJACTBE» W  €r0  HOPMATHBHBIM  3aKpEIUICHUEM,
IPUMEHEHHEM €0 Ha Pa3JIMYHbIX CTAAUSAX YTOJIOBHOTO IIpoliecca.

CrtpykTypa paboThl BKIIOYaeT B ce0si BBEJACHHE, OCHOBHYIO 4acTh, KOTOpas
BKJIIOUaeT B ce0s JBE IJIaBbl U YETHIPE TEOPETHUUECKUX BOIPOCA, 3aKIIOYCHHE U

CHHCOK HCII0JIb30BaHHOM JINTCPATYPHI.
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I'maBa 1 Oxpana npaB U CBOOOJ 4eJIOBEKa U I'pakAaHUHA U MECTO B
CHUCTEME MPUHIIMIIOB YTOJOBHOI'O MPOIECCYaTbHOTO MIpaBa

1.1 Oxpana npaB 1 cBOOO]] YEIOBEKA B YTOJOBHOM CYyIONPOU3BOJICTBE

[IpuHIMn oxpaHbl MpaB U cBOOOJ YENOBEKA M IpakJIaHWHA B YrOJOBHOM
CyZIOITPOM3BOJICTBE OCHOBAaH Ha MojokeHuu cT. 2 Konctutymuum P®, xoropas
NpOBO3IJIAIIaeT YeJlOBEeKa, €ro mpaBa M CBOOOJIBI BhICIIEH LIEeHHOCTHIO. [IpaBa
YEJIOBEKa, SIBISAACH HEMOCPEACTBEHHO JICMCTBYIOIIUMH, ONPEAEIAIOT CMBICT,
cojiep>kaHue U npuMeHeHre 3akoHoB (cT. 18 Koncturyiuu PO®).

CoznaHue ycjaoBHM Juisi peanu3alldd IpaB M CBOOOJ 4YeloBeKa U
3¢ (PexkTUBHOrO MexaHW3Ma UX 3alluThl TpHoOpeTaeT oco0oe 3HAaYeHUE B
YyrOJIOBHOM CYIONPOU3BOJACTBE, IJie MpaBa JMYHOCTH 3aTparuBaloTcs Haubosee
omyTuMo. Tak, Mpu MPOU3BOJICTBE MO YIOJOBHOMY €Ny B Cllydasix W Mpelenax,
YCTAHOBJIEHHBIX 3aKOHOM, JONYCKaeTcs OrpaHMYEHHE NpaBa Ha JUYHYIO
HENPUKOCHOBEHHOCTh (HANpuMep, MpH 3aJiepKaHuM, 3aKIIOUEHUH TOJ| CTPaxy),
HEMPUKOCHOBEHHOCTD KWIHIIA (TIPU MTPOU3BOICTBE OOBICKA B JKUJIHUIIIE), CBOOOIBI
NEPENIBIKECHUS, BbIOOpa MecTa MpeObIBaHMS W JKUTENbCTBA (TIPU JOMAIIHEM
apecrte, TOJIKMCKE O HEBBIE3Jle, MPUBOE), MpaBa YaCTHOW COOCTBEHHOCTH (TIpH
HAJIOKEHUU apecTa Ha UMYIIIECTBO) U HEKOTOPBIX JIPYTUX MPaB U CBOOO/I.

Hapymenue npaB u cB0oOOJ JHMYHOCTH MOXKET MOBJIEYD TSKENIbIE, WHOTA
HEBOCIIOJIHUMBIE TIOCJIEACTBHSL.

[IpuHuMn oxpaHbl IpaB U CBOOOJ YEJIOBEKA U I'PaKIaHMHA TECHO CBSI3aH C
JPYTUMU MPUHIIUIIAMHA YTOJIOBHOTO CYAONPOU3BOACTBA. MOXKHO TOBOPUTH O TOM,
YTO TaKWe NPUHIUIIBI, KaK YBa)KEHHUE YECTU M JOCTOMHCTBA JUYHOCTH (CT. 9
VIIK), nenpuxocHoBeHHOCTh JU4YHOCTH (cT. 10 VYIIK), HEenpuKOCHOBEHHOCTh
xumnma (ct. 12 VIIK), TaiiHa nepenucku, Tene(OHHBIX U MHBIX MEPErOBOPOB,
MOYTOBBIX, TenerpadHbx U uHBIX coodmeHuit (ctT. 13 YIIK), sBnstoTcst 9acTHBIMH
MPOSIBJIEHUSAMHU pPacCMaTpMBaeMOro MpuHIOMNa. be3 coOmoAeHus ©  3allUTh
KOHKPETHBIX MpaB U CBOOOJ 4YEIOBEKA W TPaKJaHMHA HEBO3MOXXHA pealu3aiius

MPUHIIMIIOB MPE3YMIIIIMM HEBUHOBHOCTHU (CT. 14), obecnieueHus mo103peBacMoMy
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u oOBHHsieMOMY mpaBa Ha 3amurty (ct. 16  VIIK), npaBWJI O  SI3BIKE
cynomnpou3sBojicta (cT. 18 YIIK).

OOBEKTOM OXpaHbl ABIAIOTCS MpaBa U CBOOOABI JIMYHOCTH, 3aKPETICHHbIE
Koncturynueit PO 1 KOHKpETU3UPOBAaHHBIE YTOJIOBHO-IIPOLIECCYABHBIM 3aKOHOM
IJIaBHBIM 00pa3oM C Y4€TOM IPOLECCYAIbHOIO MOJIOKEHHS JIMLA U BBITOJIHIEMOM
UM (QYHKLIHH.

Tak, mpaBo Ha mMOJIydyeHHE KBATU(DUIMPOBAHHON IOPUAMYECKON MOMOUIU

rapaHTupoBaHo kaxaomy 4. 1 cr. 48 Konctutynum P®. OgHum u3 ero
NOPOSIBIIEHUIN SBIsIETCS 3akperyieHHoe B 4. 2 cr. 48 Konctutynum P® mpaso
MIOJIb30BaThCS ITOMOIIBIO aJIBOKATa (3allUTHUKA).
VIIK ycranaBnuBaeT OCOOCHHOCTH peaju3alldd 3TOro TMpaBa pPa3IUYHBIMU
y4aCTHMKaMHU YTOJOBHOIO CyJIONpou3BojacTBa. Hampumep, ydactue B Jene
aJIBOKaTa, MPUIJIAIIEHHOTO CBUJIETENIEM, OTPAHUYMBAETCS IPABOM MPHUCYTCTBOBATH
TOJILKO TMpHU Jomnpoce ceuaerend (m. 6 4. 4 cr. 56, 4. 5 ct. 189 VIIK), B TO Bpems
KaK 3allUTHUK IO0J03PEBAaEMOro M OOBHMHSEMOIO BIIpaBE€ y4yacTBOBAaTh B JIFOOBIX
CIIEICTBEHHBIX  JIEHCTBHUSAX, IIPOBOJUMBIX C€ y4acTHEM IIOA03PEBAEMOTO,
0OBHHSAEMOT0 JINOO M0 UX XOJaTalCTBY MIIM XOJlaTaliCTBY CaMOro 3allUTHUKA (II. 5
4. 1 cT. 53 VIIK).

B TO e BpemMs BCEM JIMIAM HE3aBUCUMO OT HX MPOLECCYATBHOIO
IOJIOKEHUs] B PaBHOM CTENEHUM O0OECleYMBAIOTCS TaKWE 3JIEMEHThl IpaBa Ha
MOJyuYeHUEe KBAIM(UIHUPOBAHHON IOPUIAMYECKONM IOMOINM, KaK BO3MOXHOCTH
IOIyYeHUs KOHCYJIbTALMI II0 IPaBOBBIM Bompocam . 3 4. 3 cr. 56 VIIK,!
KOH(UACHIINAIBFHOCTh CBEICHUMN, IOBEPEHHBIX a/IBOKATY B CBSI3U C BBIIIOJHEHHEM

MOCJICTHAM CBOUX MPOGheCcCHOHANBHBIX (YHKINN (aABOKATCKASI TaifHA).

1-3 . 3 cr. 56 VIIK,1 m. 1 4. 2 cr. 2, ct. 8 Depepanproro 3akoHa oT 31 mas 2002 r. "O0 agBOKAaTCKOW AEATETHHOCTH U

anBokatype B Poccmiickoit deneparmn'),





1.2 MecTto B cUCTEME NPUHIIMIIOB YTOJIOBHOTO MPOIECYaTbHOrO MpaBa

[TonsTne npuHIMIIA YrOdO0BHOrO mporecca. [log npuHIMnmamMu yrojioBHOTO
nmpouecca  NOHMMAIOTCST  OCHOBHBIE — Hayajga  OpraHu3aldM CyAau  €ro
BCIIOMOTATEIbHBIX ~ OpraHoB  (CyJOYyCTpOiCTBa), a  TakXe  YrOJIOBHO-
MPOILIECCYAIbHOM  JIeSITENIbHOCTH  (CYJIONPOM3BOJCTBA) B KOHKPETHBIU
UCTOPUYECKUN TIEPUO/I.

ConepxaHui0 TPUHITUIIOB YTOJIOBHOIO TIpOIleCCa CBOMCTBEH OO
XapakTep. OTO O3HA4YaeT, 4YTO X JACHCTBUE MO OOIIEeMYy MPaBUIy JOKHO
pacnpoCTpaHsAThCS Ha BCE CTAJUM YroJIOBHOTO Ipolecca (C yueToM, pa3ymeercs,
crienupuKr KOHKPETHBIX cTaauil). TeM He MeHee B IOKTPUHE HAa3BaHHBIM MPU3HAK
HE CUMTAETCS MEPBOCTEIICHHBIM, 3a4acTyl0 YCTyMHas MECTO KPUTEPHUIO 3HAYMMOCTHU
BOIIPOCA, PEryJIMPYEMOIO MPUHLIMIOM, B KOHKPETHO-UCTOPUYECKON CHUTyalUu.
Tak, Bo Bpemena CynebHoii pedopmbl 1864 1., BBOIUBIIEH OTKPBITHIN
JUIs O0IIIecTBa IpoIecc, 0co00e 3HaAUeHHE NMPUOOpeTan NPUHIHUIT TJIACHOCTH, XOTS
OH JIEMCTBOBAJl JIUIIb B OKOHYATEIBHOM (CyneOHOe pa30oupaTeabCcTBO) U
IPOBEPOYHOM (IIEPECMOTP CYNEOHBIX PEIICHUI) MPOU3BOACTBaX. HblHE TTIaCHOCTD
3aHs7a CTOJIb IPOYHOE MECTO B YIOJIOBHOM IPOLECCE, YTO CHEIUATBHO
MOJTYEPKUBATH €€ CYIIECTBOBAHUE YK€ He TpebyeTcs. B aTom ee otnuume, ckaxem,
OT IPUHIUIIA COCTA3aTEIbHOCTA U PABHOIIPABHS CTOPOH, KOTOPBIN HE AEHCTBYET B
MpeABapUTEILHOM TPOU3BOJCTBE, HO BO3BOJMTCS B PAHT MPHUHIIMIIA C YYETOM €T0

BAXKHOCTH C TOUKH 3PEHHS COBPEMEHHOM YrOJOBHO-IIPOLIECCYATbHOM MONTUTHKH. !

Hakonen, oOuiuii xapaktep OpUHIMUIIOB HE JOJDKEH MPUBOJIUTH K BBIBOAY O
HEBO3MOYKHOCTH M3BSATHN U3 HUX. BO-TIEPBBIX, ONpPEIEICHHBIE OTPAHUYEHUS TEX

HJIM MHBIX IIPUHIUIIOB HeI/I36e)I(HBI, IMIOCKOJIBKY MMOCTOSIHHBIN MOMCK KOMIIPpOMHCCA

1-Cwm., nanpumep: 1. 3 TlocranoBnenus BepxoBHoro CoBera PCOCP ot 24 okts16pst 1991 r. "O Konuenimu cyneGHoit pedopMel

B PCOCP" // Bemomoctu CHJI 1 BC PCOCP. 1991. N 44. Cr. 1435.



consultantplus://offline/ref=2B67A6931B96AFC45E6AA5ED259B7D54ECDB9B8F6264335E4D36752188723F829C17D80CF8A490C6x1J0M
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MEXKy NMPOTUBOPEYUBBIMU MHTEPECAMH BBI3bIBACT Kosie0aHus YTOJIOBHO-
IIPOLIECCYAIBHON TOJUTUKHU. BO-BTOPBIX, B HEKOTOPBIX CIIy4yasX TaKOro pojaa -
U3BATUSA ONPEACISIIOTCA TEXHUYECKUMU MTPUYMHAMH, KOT/Aa OTAEIbHBIE YTOJIOBHO-
npoleccyalbHble MHCTUTYTHI MPEACTABISIIOT COOON YCTOSIBIIMECS OTpaHUYEHHS
JNEUCTBHUSL  ONPEACIICHHBIX YIOJIOBHO-TIPOLECCYAIbHbIX NPUHUMUIIOB, YTO HE
yMalsieT 3Ha4eHusl MociaeqHuX. BoT mouemy nelcTBuE psaa NMPUHIMIIOB MOXKET

O6YCJIOBJII/IB3,TBC$I HCKIIIOUCHUAMHU, O KOTOPBIX 6yI[€T CKa3aHO HHMIKC.

[Ipenensl HOPMATHMBHOCTH NPUHLMIIOB YroJIOBHOro rmpouecca. Ilomydas
OTpaXEHUE B 3aKOHE, MPHUHIIUIIBI CTAHOBATCS MPAaBOBBIMU HOpMaMu. B yroiyioBHo-
MPOIIECCYAIbBHOM 3aKOHE MOTYT BBIICISITHCS CTaThU U (WJIN) TJ1aBbl, IOCBSIIICHHBIC
NPUHIIMIIAM YTOJOBHOTO mnpoiecca (Hanpumep, ri. 2 YIIK). Ho 3akononarensHoe
OTHECEHUE TOW WM HHOW YrOJIOBHO-MPOLECCYAIbHOH HOPMBI K MpUHIUANAM
mpolecca MpaBUIBHO CYUTATh HE KPUTEpUEM, a WUIIOCTPAME MHEHUS
3aKOHOJATENs] OTHOCHUTEJIBHO OCHOBOIIOJIATAIOUIETO XapaKTepa COAEpKaHUs 3TOM
HOpMBI. Takum o0OpazoM, BOZMOXKHBI CUTYaIluH, KOT/Ia:

HOpMa, OTHECEHHAas 3aKOHOM K pa3leny O «IPUHLHUIAX», HE SBISETCS
TakoBoM (Hampumep, cT. 6 YIIK «Ha3HaueHune yroioBHOrO CyIONMPOU3BOJICTBAY,
xoTs 1 nomenieHa B TJ1. 2 YIIK «IIpuHIUIBI yTOJIOBHOTO CY/IONPOU3BOJICTBAY, HO
JUIIEHA 3HAYEHUSI HOPMBI-TIPUHIINIA);

HOpMa, HE OTHECEHHAas K pa3felly O «IPUHIMIAX» Wi (opmManbHO HE
Ha3BaHHas «IPHUHIMIIOM» YIOJIOBHOTO IIpoLEecca, IO CBOEMY COAEPKAHUIO
OTHOCHUTCSI K TaKOBBIM (HampuMep, IPUHIUIBI MyOJTUIHOCTH U BCECTOPOHHOCTH,

MOJIHOTHI 1 00BEKTUBHOCTH HCCJICAOBaHUA 00CTOSTEILCTB zxena).

OnucaHHOE€ BO3MOXHO TOTOMY, YTO TPHUHIMIIBI — 3TO TIPEXKIE BCETO
pe3yJbTaT HAay4yHOro OOOOIIEHMS, BBISIBICHUS 3aKOHOMEPHOCTEH YTOJIOBHO-
MPOIIECCYANTBHON ACATEILHOCTH, TTO3TOMY HX (DOPMYITHpPOBAaHUE — YAEN YUCHBIX,
a He 3akoHodaTenel. B Takod cuTyaliuu HET W HE MOXET OBITh €IMHOTO,
«YTBEPKIAECHHOTO» TIEPEYHsI YrOJOBHO-TIPOLECCYAJbHBIX MNPUHIMIIOB. B 3TOM

CMBICJIC HCCOBIIAJACHHA B ICPCUHHAX IIPHUHIMUIIOB, IMPCAIAraCMbIX TCM HJIM HHBIM
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y4eOHUKOM YTOJIOBHOTO IMpOLIECCAa WJIM HAyYHBIM  TPYIOM,  SIBISIETCS  HE
«OmHOKOM», a MPOSBICHUEM  ONPENEIEHHOTO  PAacXOXKICHHsS  HAy4HbIX
JOKTPUHAJIBHBIX MO3ULHUN, KOTOPbIE B CBOI OYEpEIb HE 005A3aTENbHO JOJIKHBI
OCHOBBIBATbCSI Ha IIEPEYHE IPUHLMUIOB, IPEIIOKEHHOM 3aKOHOJATENIEM IIpU
MPOBEJICHUHU  YTOJIOBHO-IpOLECCyallbHOM — Konudukanuu. Bwmecte ¢ Tem
JNOCTVDKEHUS  YIOJIOBHO-IIPOLECCYAJIbHOM HAyKM MOTYT HCIOJIb30BAaTHCS B
[IPaBOTBOPYECKOM mporecce npu COBEpILIECHCTBOBAHUHU YT'OJIOBHO-

IpOLECCyalbHBIX HOPM.

OnHako cleayeT YYHMThIBATH BO3MOXKHOCTh HMHOTO MOJIXOJa, MOCKOJBKY
OT/IeJIbHAA TJIaBa O MPHUHIMIIAX YrOJIOBHOTO Tpolecca nossuiach B YIIK PO 2001
I. BIEPBBIE M TOCJEACTBUS TAKOTO PEIICHUS B HAyKe B IOJHOW MEpE €Ille He
ocMBICJICHBI. He HckimodeHo, 4To B OyIyIIeM HOPMBI-IIPUHITUIIBI, MPU3HAHHBIC
TAaKOBBIMH 3aKOHOJaTelieM, OyIyT HMETh B CyIeOHON TMpakTHKE OOJBIIYIO
IOPUINYECKYIO CHIIy IO CpPaBHEHUIO C HHBIMH YIOJIOBHO-TIPOLECCYaIbHBIMU
HOpPMaMHM, YTO CO3JACT MPEANOCHUIKH [IJIi CBOEOOPa3HOTO0 BHYTPHOTPACIEBOTO
HOPMOKOHTPOJISI U PACIIMPUT BO3MOKHOCTH MPABOIPUMEHUTENS MO TOJIKOBAHUIO

3aKOHa U BOCIIOJTHCHHIO HpO6GJIOB B HCM.

AJBTEpHAaTUBHOCTh NPUHUMUIOB. [IpUHIMIBI YroJIOBHOrO Ipoliecca HeE
ABJISIIOTCSL  aKCMOMaMH; OHM HE YCTaHaBIMBAIOTCA pa3 M HaBcerja, a
SBOJIOLIMOHUPYIOT BMECTE C IIPaBOM B 1ejioM. BoT moueMy sl OPUHIUIIOB
XapakTepHa albTEPHATUBHOCTbH, T.€. BAPUATUBHOCTH IPABOBOr0 PETYJIHMPOBAHUS,
HAJINYUE MCTOPUUYECKUX AJIBTEPHATUB PELICHUs BOINPOCA, KOTOPBIM PEryINPYETCS
TE€M WJIM WHBIM NpUHOMNOM. [IpuHIMIIBI ncTOprueckn KOHKpeTHBl. Hanpumep, Ha
CMEHY MNPHUHLHUINY COCIOBHOCTH MNPUXOAUT PAaBEHCTBO BCEX IEpe] 3aKOHOM U
CyJIOM, MECTO  MPUHUWNA  MOJYMHEHHOCTH CyIeOHOW  BIIACTU U €€
JICNIETUPOBAHHOTO ~ XapakTepa OT aOCOJIOTHOM BIACTH CyBepeHa (MOHapXa)
3aHMMAET NPUHUHI €€ CAMOCTOSITEIbHOCTH W HE3aBUCMMOCTH, B TOM YHCIIE
OT TJIaBbI TOCYIApCTBA

Ecnmm ke TOT wiM WHOM BOOPOC pEIIAaeTCd Ha  MPOTSIKEHUU

BCceit HCTOPHHU YIOJOBHOI'O IIpoHeCcCa OAHO3HAYHO, TO IICPCa HaMHU CKOPECC BCCTO HE
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MPUHIMI, a TM[pU3HAK KaKOro-inOo MpolecCyaJbHOrO0  WHCTUTYTa WU
YJTOJIOBHOI'O Tpolecca B LEeJIOM. Tak, He BbIAENSETCS NPUHUUI YTOJIOBHO-
nporeccyaibHO (OpPMBI, MPUHIMI ACSTEILHOCTHOIO XapakKTepa YroJIOBHOTO
CYJIONIPOU3BOJICTBA, TaK KaK AT SIBJICHUS BCET/1a ObLIM CBONCTBEHHBI YyTOJIOBHOMY
MpoIIeCCy, HE UMes KaKUX-TU00 aJIbTePHATUB MPUHIIUITHAIBLHOTO XapaKTepa.
3HaueHUE TMPUHIIUIIOB YrOJOBHOTO TMpOIecca. 3HAUYCHHUE BBIJICICHUS

" aHaJIn3ad IIPUHIUIIOB YI'OJIOBHOT'O IIPOHECCa 3aKIIIOIACTCA B CJIICAYTIOUICM.

BO-HepBBIX, HN3YUCHUC TIPUHIOUIIOB YI'OJOBHOTO IIponecca IIOMOract
II0Ka3aTh HauOoJiee BaXXHBIC ITOJOKEHHUS YTOJIOBHO-TIPOTCCCYAIBHOT'O IIpaBa

(yueOHO-MEeTOAMUECKHM aCTIeKT).

BO-BTOpBIX, IMOHUMAHHWC IIPHUHLOHUIIOB IIpOHCCCa IMOMOracTt 3aKOHOAATCIIHO
00eCIIeYnTh COTJIACOBAHHOCTH YTOJIOBHO-TIPOICCCYAJIbHBIX HOPM M OINPCACIUTD
Ba)KHEUIIINE JJIs1 HCTO B )IaHHBIﬁ I/ICTOpI/I‘IeCKI/Iﬁ MOMCHT IMPHUOPUTCTHI YT'OJIOBHO-

IpOIECCYyaIbHON MOJUTUKH (TIPAaBOTBOPUYECKUN ACIIEKT).

B-TpeTpux, 3HaHWE TPUHLIMIIOB YrOJOBHOTO TMpoliecca IMOMOTraeT
IPABONPUMEHUTETIO TOJIKOBaTh 3aKOH M MPUMEHATH €ro 10 aHaJIOTuU TpH
BOCTIOTHEHUW TIPOOEJIOB TMPaBOBOTO PEryJWpPOBaHUS, TOCTEIIEHHO M WHOT/A
HE3aMETHO JBUTAsICh K (opManu3alid BHYTPEHHEW HepapXuu yroJOBHO-
IPOIIECCYAIbHBIX HOPM B IyXe 0003HAYEHHOM BHIIIE UJIeU CYA€OHOr0 KOHTPOJIS 32
COOTBETCTBHEM «PSJIOBBIX» YTOJIOBHO-TIPOLIECCYAIBHBIX HOPM (PyHIaMEHTAIbHBIM
«HOpMaM-pUHIUIIAM» (TPaBONPUMEHHUTENIbHBIN ACTIEKT).

OO6pa3HO TOBOPS, MPUHITUIIBI «UTPAIOT JJIA CYIbH POIb MAsIKOB, OCBEIIAIONINX €T

myThb».

Kpurepun xnaccudukanuu NOPUHLIMIOB YrojJoBHOro mpoiecca. Kpurepuu
KJIacCU(UKAMU TMPUHIMIOB YTOJOBHOTO MpOIEcca M, COOTBETCTBEHHO, BHUJIbI

IIPUHOUIIOB OIIPCACIIAIOTCA NX 3HAYCHUEM, OIITMCAHHBIM BBIIIC.

1- CnyueBckuii B.K. Yuebnuk pycckoro yromnosHoro nporuecca. CyaoycTporucTBo - cyaonpousBonacTso. 4-¢ u3a. CII6., 1913. C.

48.
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B yueOHO-MeTOAMYECKOM acleKTe BaXkHa KiacCU(PUKALUs MPUHLIUIOB IO
MpPEAMETY PEryJupoBaHMs Ha OOIIENpaBOBbIE (IEHCTBYIOUIME BO BCEX OTPACIIX
npaBa, HanpuMmep,  NPUHIUI 3aKOHHOCTH),  NPUHLHUIBI  CYJIOyCTpOMCTBa
(ompenendoT OCHOBBI OpraHU3allMd CyJa W €ro BCIOMOIaTeNbHbIX OpraHoB,
HampuMmep, MPUHIUI HE3aBUCUMOCTU CYAEH) M NPUHLMIBI CYIONPOU3BOACTBA
(coCTaBNSIIOT OCHOBHBIE Hayajlda YroJOBHO-TPOLECCYaAIbHOM  JAESTENbHOCTH,
HanpuMep, NPUHIIUM MPE3yMIIIMH HEBUHOBHOCTH).

Taxxe umeeT 3HaueHUE KiaccU(UKAIM TPUHIIMIIOB YTOJOBHOTO Mpolecca
0 HWCTOYHUKY Ha KOHCTUTYLMOHHBIE (T.€. HAIIeAIIME OTPaKEHHE B OCHOBHOM
3aKOHE roCcyJapcTBa — ero Koncturyuuu, B YaCTHOCTH, MPUHIINT
COCTA3aTEILHOCTH W PABHOMNpPABUS  CTOPOH) M HHbBIE, 3aKpEIJICHHBIC
B HOPMATHBHBIX aKTaX MEHbIIEH IOPUIUYECKON CUIIbl (IIPEXKIE BCErO0 B 3aKOHE, B
YaCTHOCTH, MNPUHIUN MyOonuyHOCcTH). Vcnonb3oBaHue »3Tol KiaccUpUKALMU
[IOMOTaeT 3aKOHOAATENI0 COIJIAacOBAaTh COJIEPKAHWE IMPABOBBIX HOPM H, B
KOHEYHOM cueTe, OOeCleYuTh BBICIIYIO IOpUANYECKYl0 cuily KoHcTuTynuw.
[IpaBonpuMeHHUTENIO J1aHHAs KJIacCHU(PUKAIMS TOMOraeT OPHEHTHUPOBATHCS B
CUCTEME MCTOYHHMKOB  YIrOJIOBHO-NIPOLECCYaJbHOIO MpaBa MW  I[OHUMATh

COOTHOILICHUE aKTOB PA3JIUYHON FOPUIUYECCKON CHIIBI.

Kpome Toro, npaBonpuMeHUTENI0 HEOOXOIUMO TOHUMATh, YTO IO CIOCO0Y
3aKpeTICHUs MPUHITUITBI MOTYT OBITh 0003HAYEHBI B 3aKOHE MPSIMO (HAIMpUMED, B
cT. 61—19 VIIK) nu60 BBIBOAMTHCS U3 HECKOJIBKHX YTOJIOBHO-TIPOIECCYAThHBIX
HOPM MYTE€M HX TOJIKOBaHHUS (B YACTHOCTHU, KaK 3TO MMEET MECTO B OTHOILLIECHHH

MPUHIIKIA TYOJIUYHOCTH.
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I'maBa 2 CocTosiHME M MEPCIEKTUBBI YTOJIOBHO-TIPABOBOW OXPAHBI ITPaB

1 CBOOO/ YEJIOBEKA U IpakIaHUHA

2.1 CymHOCTh ¥ 33aJja4¥ YTOJIOBHOM NOJIMTHKU B c(pepe OXpaHbl MpaB U

CcBOOO/I YeJIOBEKa U TpaKIaHNHA

B kakom OBl rocymapcTtBe HU HaXOJWJICS YEJIIOBEK - B MECTE JIM CBOETO
MOCTOSIHHOTO KUTEIbCTBA WJW BPEMEHHOTO TMpPeObIBAaHUS — OH OCTaeTCs
CBOOOJIHBIM CYIIIECTBOM, HAaXOJSIIUMCS TIOJ 3allUTOH MHPOBOTO COOOIIECTBA,
COOCTBEHHOTO TOCYJapCTBa, TPAXJAHUHOM KOTOPOTO OH SBJSIETCS, a TaKkKe

rocyaapcCTtsa, B KOTOPpOM OH B )IaHHBIﬁ MOMCHT HaXOJUTCA

3akperuieHne, oxpaHa, oOecTieueHHe MpaB U CBOOOJ, CO3/aHWE YCIOBUW IS UX
NPETBOPEHUSI B KHU3Hb COCTABIAIOT JUINTENBHYIO II€TIh IPAaBOBBIX AaKTOB W
JICHCTBUNA, KOTOPBIE OCYIIECTBISIOTCS TOCYAapCTBOM U HAXOJAT OTPaXCHHE BO
BHYTpPEHHEH IMOJIUTUKE, BKIIOYAsl TOCYIApPCTBEHHYIO MOJUTUKY B chepe O0pbObI ¢

MPECTYIHOCTHIO (YTOJIOBHYIO TTOJIUTUKY ).

ba3oBbiM IS TOHWMAaHWSA CYIIHOCTH YTOJOBHOW TOJUTHKKA B II€JIOM, H
COOTBETCTBYIOIIEH MOJUTHUKH B chepe yroIOBHO-TIPABOBOM OXpaHbI IPaB U CBOOO/
YelioBeKa U TpakAaHWHA B YAaCTHOCTH, siBiisieTcsa 3akoH PD «O Ge3omacHOCTH» OT
5 mapra 1992 r, (B pea. ot 24 nekadbps 1993 r,). Cornacuo ct. 1 nannoro 3akoHa K

OCHOBHBIM 00BEKTaM 0€30ITaCHOCTU OTHOCATCH:

Ot TCPMHHBI HCIIOJB3YIOTCA 3ACCh KaK pPAaBHO3HAYHEIC, 0603Haqa101111/1e
OCJICHAIIPABICHHYIO ACATCIBHOCTD IOCyaAapCTBa 110 3allUTC I'paKaaH, O6HleCTBa u

CaMOro rocyagapCTtsa OT IPCCTYIIHBIX ITOCATaTCIbCTB.

JIngHOCTH - ee TpaBa U CBOOOBI, OOIIECTBO M rocyaapcTBo. BmecTe ¢ Tem, 4TO
npu oOecrieuyeHnH 0e30MaCHOCTH HE JOIMYCKAeTCs OrpaHWYeHHE MpaB M CBOOOJ

rpaXkJaH, 3a UCKJIIOUYECHUEM CIIy4aeB, NPSIMO MPEIYCMOTPEHHBIX 3aKOHOM, B 3TOM
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CBSI3U CIIEAYeT OTMETUTh, YTO TJIABHBIM OCHOBAaHHEM /Il OTpaHUYEHUHN TpaB |
cBOOO/ YeNoBeKa W TpaKIaHWHA BBICTYNAIOT OHU CaMH, HEOOXOIWMOCTh HX
coOmofeHuss s OOJBIIMHCTBA TpakJaH. HauyanbHbIM NYHKTOM aHajau3a
yTOJIOBHO-TIPABOBOM OXpaHBI MpaB M CBOOOJ UelIOBEKa M TpaKJaHUHA SIBISETCS
ompeneneHue e€ Mecra B CTPYKType TOCYJapCTBEHHON NOJUTUKH B LEJIOM U

YTOJOBHOM MOJIMTUKUA B OCOOEHHOCTH.

[IpaBa 1 cBOOOJBI YeOBEKA M TpakJaHWHA, KaK WM3BECTHO, 00ECIEUMBAIOTCS
Pa3HOCTOPOHHUM HAa0OpPOM CpPEICTB M METOJIOB TIOCYJapCTBEHHO-IPAaBOBOM
3amuThl. K HMX 4YHCIy OTHOCATCA: KOHCTUTYLIMOHHO-CYIEOHBI MEXaHU3M,
Bruirovaromnii Konctutynmonssiit Cya PO, KOHCTUTYUMOHHBIE U YCTaBHBIE CYbl
cyobekToB Denepanuu; cyaedHasi 3amuTa, Mpexkae BCero, 4Yepe3 CUCTEMY CY/I0B
oO1Iel IOPUCAUKIIMU; MPOKYPOPCKUI HAI30p OpPraHOB MPOKYPATYpPhl, NEHCTBUS
OpraHOB MCIOJIHUTEJIBHOW BJIACTH, MPEK]E BCEr0, IPAaBOOXPAHUTEIbHBIX OPTraHOB;
MEXITYHapOJHO-IIPABOBOM MEXaHM3M. OTy CHCTEMY JOIOJHSET JeATEIbHOCTb
YIoMHOMOUYEHHOr0 IO IpaBaMm 4yenoBeka B Poccuiickon denepauuu, a Takxke

O6HIGCTB€HHI>IX IMpaBO3allIUTHBIX opraHmaum”I.

BaxxHOCTh TroCynapcTBEHHO-IPABOBOM OXpaHbl IMpaB M CBOOOJ dYelOBEeKa U
rpakJIaHNHAa, KaK OJTHOTO U3 IPUOPUTETHBIX HAMPABICHUN MMOJUTUKHU TOCYAapCTBa,
NOJTBEPKAAeTCS M ToJokeHus MU KoHuenmuu HalMoHanbHONH 0€30MacHOCTH

Poccuiickoit @enepannu, yrBepkacHHON Y Kka3zoM [Ipe3unenra

['maBHas (cTpareruveckas) 1eib YroJOBHOM MOJMUTUKHU B JaHHOU cdepe COCTOUT B
JOCTIDKEHUW  pealibHOW  O€30MacHOCTHM  4YeloBeKa W TpaXkJaHWHA, B
rapaHTUPOBAaHUU €ro TpaB U CBOOOJ, TPEXKIE BCEro, YroJIOBHO-MPABOBBHIMU
cpeactBamu. I[lpu 3TOM BCS AEATEIBHOCTH IMPABOOXPAHUTEIBHBIX OPraHoOB IO
peann3alny Ha3BaHHOM LEJM JOJDKHA OCHOBBIBATBCS HA NPUHLOMNAX —Kak
YrONIOBHOM MOJIUTUKM, TaK W YroAOBHOrO npaBa. 2JTa AeATeNbHOCTb
OCYLLLeCTBNAETCA TaK¥Ke Ha ocHOBe cobnoaeHma 0bwenpusHaHHbIX NPUHLMMNOB U
HOpM MmeXxayHapogHoro npasa, KoHctutyumm Poccuitckon Pepepauumn U

AENCTBYOLWEro POCCMMNCKOrOo 3aKOHO4ATENbCTBA.
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OcHOBBIBasICh Ha OONIETEOPETUUECKUX pa3padoTKax MpoOJieM YroJOBHOU
MOJINTUKHM , MOXHO CKa3aTh, YTO IO CBOEMY COJICP)KaHHMIO Ha3BaHHAS TIOJUTHKA B
paccmarpuBaemMoii Hamu cdepe (HopMUPYETCS U pealu3yeTcss Ha CIeAYIOMINX

YPOBHSIX:

a) JTOKTPUHAJIBHOM (TEOPETUYECKOM), Ha KOTOPOM (OPMUPYIOTCS B3TJSIAbI U
IPECTABICHUS O LENsX, 3a/]a4ax, HalpaBiIeHusaX, popmax, crocodax u cpeacTBax

YFOHOBHO-HpaBOBOﬁ OXpPaHbl OCHOBHBIX ITpaB U CB06OI[ YCJIOBCKA U I'paKaAaHHHA,

6) 3dKOHOJATCIIbHOM, Ha KOTOPOM HAay4YHad HACA BOIUIOIIACTCA B 3aKOHHI,

OXpPaHAOIINC HA3BAHHBIC IICHHOCTH,

B) OpraHn3allMOHHO-YIIPABIICHYCCKOM, Ha KOTOPpOM OCYHICCTBIACTCA
IMPOTHO3HUPOBAHUC U IIPOTPAMMHUPOBAHUC, IIPUHHUMAIOTCA PCIICHHUA O PCAIM3alluN

HOPM 3aKOHOJIaTENIbCTBA B JaHHOU cdepe;

Ka)K,IIOMy JOJIDKHA OBITH mpeaoCTaBjICHa BO3MOXKHOCTb O3HAKOMIJICHHA C

MaTCpuallaMu U JOKYMCHTaMH, HCIIOCPCACTBCHHO 3aTparuBarOIUMHU €TI0 IIpaBa U

CBOOO/IBI, €CIIM MHOE HE IPELyCMOTPEHO 3aKOHOM.

1-E.1. Kosnoga, O.E. Kyradun. Korcrurynnonnoe npaso Poccuiickoit @enepanun: Yabenuk. M.: FOpucrts, 2002 r. c. 200.
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2.2 ObecrnieueHrE YrOJIOBHO-TIPABOBOM OXPaHbI MPaB U CBOOOJ] YETIOBEKa

U TpaXIaHUHA

[Ipu omnpeneneHun MecTa OTIEIBHBIX BHJAOB TNPECTYIUICHUM MPOTHUB

OCHOBHBIX TIPaB U CBOOOJI YEJIOBEKA U TpakJIaHMHA 3aKOHOJATEIh OCHOBBIBACTCS
Ha HECKOJBKUX KPUTEPHUSIX: CTETICHU BaXXHOCTH OXPaHSIEMOTO 00BEKTa» XapaKTepe
U CTETMCHH OMACHOCTH MPUYMHEHUS Bpeaa OXpaHIeMOMY UHTEPECY, CyOhEKTUBHBIX
npu3Hakax ((popMax BUHBI, LEJSIX U MOTHBax) mocsrareinbctBa. Ha ocHoBaHuM
HA3BaHHBIX KPUTEPUEB BCE MPECTYMHBIC IMOCATATEIHLCTBA HA OCHOBHBIC MpaBa U
CBOOOJIBI YEJOBEKa WM TPaKJaHWHA MOXKHO, TPEXKAEC BCEro, pa3icivTh Ha: a)
PECTYIUICHHUST HEOOJIBIIION TSKECTU, CPETHEN TSXKECTH, TSHXKKHUE M 0CO00 TSHKKUE,
0) YMBIIIJIEHHBIE U HEOCTOPOXKHBIC;, - TI0 U3BECTHHIM, YCTAHOBJICHHBIM B CT.CT. 15,
24-26 YK P®, kpurepusim. OnHako momoOHas KiaccupUKalusg TpaaullMOHHA,
dbopManu3oBaHa U HE OTPAXKAET CHEIU(PUKU pacCMAaTPUBAEMOM MPOOIEMBI.
Bmecte ¢ TeM, HauOonbIIUN WHTEpPEC B KOHTEKCTE HACTOAIIEH IUCCEPTALUU
NpEeJICTaBIsAET, 10 HAIIeMy MHEHHUIO, KJIacCU(pUKalUg TMPECTYIJICHUH TPOTUB
OCHOBHBIX IIpaB M CBOOOJ YeNOBEKa W Tpa)xJIaHWHA [0 CTENEHU BaXKHOCTH
oxpansiemMbix HopMamMu OcobOennoit uyactu YK P® 00bekTOB. 37€Ch MOXKHO
BBIJICTIUTH CJIEAYIONINE BUIBI MPECTYTUICHUM.

1. IlocsararenbcTBa Ha KHU3HL-CT. ¢T. 105-110,277,295,317 u 357 YK P®.

Kpome Toro, crona e MOKHO OTHECTH LEJbII sl CTaTel, pacloJIOKEHHbBIX
B pa3Hbix TnaBax Ocobennoit wactu YK PO u npenycMarpuBaroumx
OTBETCTBEHHOCTh 3a MPUYMHEHHE CMEPTU MO0 HEOCTOPOKHOCTU MPHU COBEPIICHHUU
CaMbIX Pa3JIMYHbIX NPECTYIUICHUM, a UMEHHO: 4. 4 cT. 111, u. 3 c1. 123, 4, 3 cT.
124; m. «B» 4, 3 ¢T. 126, 4. 3 cT. 127, . «a» 4. 3 cT. 1271, u. 3 c1. 1272, u. 2 cT.
128; m. «a» u. 3 cT. 131, m. «a» 9. 3 cT. 132; 9. 2 c1. 143; 9. 2 c1. 167; 4. 3 cT. 205,
q. 3 cr. 206, 9. 3 cr. 211, 9u. 2 u 3 cr, 215, 4. 2 cr. 215\ 9. 3 cr. 2152, 99. 2 u 3
cT. 216, u4. 2 m 3 ct. 217, c1. 218, wu. 2 u 3 c1. 219, 4.u. 2 u 3 ct. 220, u. 3 cT.
227;49.3 cr. 230, 9. 2 cT. 235, 9. 2 c1. 236, 94. 2 1 3 cT. 238; 9. 3 cT. 247, 9. 2
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cT. 248, u. 3 cT. 250, u. 3 cT1. 251, 4. 3 cT. 252, 94, 3 cT. 254; 9y.4. 2 u 3 cT. 263,
yl. 21 3 ¢cT. 264, 9. 2 u 3 cT. 266, 9.94. 2 u 3 c1. 267, un. 2 u 3 ctT, 268, u4. 2 u 3
cT. 269; 4. 3 ¢T. 293; un. 2 u 3 c1. 349, un. 2 u 3 ¢. 350, ct.cT. 351 1 352 YK POD.

2. TlocsratenbcTBa Ha CBOOONY U JIMYHYHO HEMPUKOCHOBEHHOCTH - CT.CT.
126, 127, 1271, 1272, 128, 136, 206, 239 YK P®. Ocoboe MecTo 3/1eCh 3aHUMAIOT
nmocsiraTeIbCTBa Ha MOJOBYI0 cBoOoay (cr.ct. 131, 132 u 133) u monoByto
HENPUKOCHOBEHHOCTh (cT.cT, 134 u 135 YK P®) B cuny cnenuduku IaHHBIX
npecTyIieHuil. |

3. IlocsratenbcTBa Ha JOCTOMHCTBO JIMYHOCTH, OTBETCTBEHHOCTh 3a
KOTOpBIE, C OJAHOM CTOPOHBI, MpeaycMoTpeHa B raase 17 «lIpectymienus npoTun
CBOOOJIBI, YECTH W JOCTOMHCTBA Ju4yHOCTH» (cT.cT. 129 m 130)5 c¢ npyroii
CTOPOHBI, - B pa3HbIX maBax YK P®: crxt. 297, 298,319, 335 u 336 YK PO.

4. TlocsiratenbCcTBa HA HEMPUKOCHOBEHHOCTh YaCTHOW KM3HU - CT.CT. 137,
138,155,183,310 YK PO®.

5. IlocsararenbcTBa Ha HEMPUKOCHOBEHHOCTH >KuuMia - cT. 139, u< 3 cr,
158, m. «B» 4. 2 cT. 161, 4. 3 c1. 162 YK PO,

6. [locsraTenbcTBa HA MPABO BHIOOpPA HAIIMOHAILHOW MPUHAJIEKHOCTH - CT.
136,282,357 YK PO.

7. IlocsrarenscTBa HAa CBOOOIY MEPEIBIKEHUI U BBIOOPA MECTa )KUTEIIbCTBA
-c1.126,127,1271,1272 n 128 u 136 YK PO.

8. IlocsraTenbcTBa Ha CBOOOY COBECTH M BEPOMCIIOBENOBAaHMS - CT. 136 u
148 YK PO.

9. [NocsrarenscTBa HA CBOOOTY MBICTH U cJioBa - CT.136 u 149 YK P®.

[Tonpo6GHO 3TH cOCTaBbl MPECTYIJICHUN PaCCMOTPEHBI B U3BECTHBIX paboTax
AJl. Jlpsiuenko, A.H. Wrnatosa, WM.S. Kozauenko, A.H« Kpacukosa, HO.K.
CyuieHKko U Ipyrux aBTOPOB, KOTOPBIE yKa3aHbl B OuOIuorpaduueckoM paszene
JUCCEPTALINH.

[TocsiraTenbcTBa HA CBOOOIbI, HA3BAHHBIE B 3TOM U MOCIEIYIOIIUX
MYHKTaX, SBJISIIOTCS YACTHBIMU CIy4YasiMU MOCATATEIbCTB Ha CBOOOJY UellOBEKa U

rpaxxjaaHuHa B ICJIOM.
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[IpuBenennas KJaccu(UKaUs MOCATaTENbCTB HE NPETeHIyeT Ha
MOJIHOTY M OeccrnopHOCTh/ B ee OCHOBY MONOXEH TOT KPYyr OCHOBHBIX IpaB U
cBOOOJ] YeJIOBEKA U Tpa)kAaHUHa, KOTOPBIM ONpeeieH HaMHu B TPETheM naparpade
IJ1aBbl 1 B Ka4eCTBE KOMIUJIEKCHOTO O0OBEKTa YTrOJIOBHO-TIPABOBOI OXpaHBI.

JlymaeTcs, 4TO B CBOEH COBOKYITHOCTH HA3BaHHBIE COCTaBBI NPECTYIICHUI
00ecreynBaoT YroJOBHO-MPABOBYIO OXPAaHY OCHOBHBIX IIpaB U CBOOO/I YEIOBEKa U
rpak/1aHHHa, IPEAYCMOTPEHHBIX MEKTyHapOIHBIMH JOTOBOpaMu U
Koncrutynueit Poccuiickoit ®eneparn. OCHOBHBIM JIMOO JOMOTHUTEIBHBIM, HO
pPaBHO3HAYHBIM OCHOBHOMY, OOBEKTaMH KOHKPETHOTO TPECTYIUICHUS 3]1eCh
BBICTYINAIOT MpaBa M CBOOOJIBI YEJIOBEKAa W TpaKJaHWHA, B Kakoil Obl TiiaBe
Oco6ennoit vactu YK PO Ha3zBaHHbIE COCTaBblI HE PACHOJIATAINCH.

C yderoM  cKa3aHHOTO, CGHOPMYJIUpPYEM  ONpeIeNieHue  MOHSITHS
paccMaTpuBaeMbIX NpecTyiuieHuil. [lo HamemMy MHEHUIO, NPECTYIUICHUSIMU
IPOTUB OCHOBHBIX MpaB M CBOOOJ 4YelOBEKa M TpaxJAaHMHA MPUIHAIOTCS
NPEeyCMOTPEHHBbIE YTOJOBHBIM 3aKOHOM - HOpMaMu pasHbiX TiaB OcoOeHHOM
gact YK P® oO01iecTBeHHO onacHbIe AEsIHUs, TOCITaloIe Ha Hanbosiee BasKHbIe
(ocHOBHBIE) TIpaBa U CBOOOIBI JIMYHOCTH, 3aKperuieHHble B KoHcTuTymnuu
Poccuiickoit denepanuy M BBITEKAIOIIKUE U3 COOTBETCTBYIOIIMX MEXKIYHAPOIHBIX
cTaHaapToB. B cunmy yHuBepcalibHOCTH W OOBE€Ma H3TUX TMpaB U CBOOOA
MOCSTaTeIbCTBA HA HUX BPSIJ JTU MOTYT ObITh OOBEAMHEHBI B OHOM TJIaBe WU

B yronoBHo-1ipaBOBO#i IUTEpaType CYIIECTBYIOT U ApPYyrue KiIacCU(PHUKAIUU
NpEeCTYIUIEHUH MPOTUB MpaB M cBOOOA deloBeKa U rpaxkaanuHa. OZHAKO OHH, B
OCHOBHOM, 3aTparuBarOT JIMIIb I[OCIATATENbCTBA HA KOHCTUTYLIMOHHBIE IpaBa U
cB0oOoapl B pamkax TiaBbl 19 YK P®. Cwm., nanpumep, pabotsr: Kpacukos AJl.
VYronoBHO-TIpaBOBasi 0XpaHa mpaB U cBoOOH uenoBeka B Poccuu, CapatoB, 1996;
Mauxosckunii JI.I', IlpecTymiennuss npoTMB KOHCTUTYUMOHHBIX IIPAaB YEJIOBEKA U
rpaxxaanuHa. M.,2005; CepebpennnkoBa A.B. YromoBHO-ipaBoBOE
oOecrieyeHue KOHCTUTYLMOHHBIX MpaB M CBOOOJ 4YENOBEKa M Tpa)KJIaHHHA II0

3akoHOAAaTeNCTBY Poccuiickoit @enepanuu u ['epmannu. M,2005 u apyrue.
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naxe oaHoOM paszenie OcoOeHHOM yacTu  YToJloBHOTO Kojekca. [loatomy Becpma
CHOPHBIM SIBIISIETCS MPEAJIOKEHUE HEKOTOPbIX aBTOPOB COCPEIOTOYUTH BCE
nono6uble aesuus B pasaene VII «[IpecTyIuieHus NpoTUB IMYHOCTU» ., PACIIUPUB
€ro Ha3BaHME U COJIepKaHME 3a CUET JAPYTHX MOCIATraTeIbCTB Ha MpaBa U CBOOOBI
YeJioBeKa U rpak/laHrHa.

CocTostHME YrOJOBHO-IIPAaBOBOM OXpaHbl OCHOBHBIX MpaB U CBOOOA
YeJioBeKa W TpakJlaHWHA OT MPECTYIUIEHUH, O KOTOPBIX FOBOPUTCS B HACTOSIIEM
naparpade, xapaktepusyercs AaHHbIMU 0 Poccuiickoit @enepanuu 3a 2001-2005
r. 371ech JUIIb CleNyeT CKa3aTh, YTO Haubosee pacnpOCTPaHEHHBIMU BHJIAMH
INPECTYIHBIX MOCATATEeNIbCTB Ha Takue npasa U cBoOob! B 2005 r. ObL1H:

- youticTa - 34 342,

- ockopOieHue npeacTaBureneii piactu (ct, 319 YK P®) - 16 774,

- ockopOnenue (ct. 130 YK PD)-16 414,

- HapyIIeHHue HeMPUKOCHOBEHHOCTH *)uiuia (ct, 139 YK PO) - 12 524;

- He3aKOHHOE JuieHue cBooobl (cT. 127 YK PO) - 1 278;

- moxurnieHue yenoneka (ct, 126 YK P®) - 1 135;

- kneBeta (cT-129 YK P®) - 876 3apeructpupoBaHHBIX YT'OJIOBHBIX JEI.

310 rpynna npeaycMoTpeHHbIX YK 0011ecTBeHHO-0IaCHBIX JESHUH, HAalpaBIeHHBIX IPOTUB OCHOBHBIX JIMYHBIX NPaB IPaX/aH.

Vcxozast U3 BUIIOBOTO 0OBEKTa NPECTYIUICHHS TPOTHB JIMYHOCTH OOBEANHEHBI B 5 IPyIIN:

IpecTyruieHus MPOTHB KU3HH U 310poBbs (cT.105-125)
IpecTyruieHus MpOTHB CBOOOJIBI, YECTH U IOCTOMHCTBA JInuHOCTH (cT.126-130)
[IpecTyIuieH s IPOTHB TI0JI0BOM HEMTPUKOCHOBEHHOCTH, TIOJIOBOH ¢BOOOIBI inuHOCTH (CT.131-135)

IpecTyIuieHHs IPOTHB KOHCTUTYIIMOHHBIX MPAB ¥ CBOOOJT YesIOBEKa U rpaxkjanuHa (cr.136-149)

g~ NP

IIpecTyIuieHHs IPOTHB CEMBH U HeCOBEpIIeHHONEeTHUX (cT. 150-157)
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3aKIr04YeHue

[Ipoananu3upoBaB JaHHBIE BONPOCHI C UCTIOIB30BAHUEM HAYUYHOM JIUTEPATYPHI
U MPAKTUYECKUX PEKOMEHJAINK HEOOXOJUMO OTMETHUTh, YTO TAKOE MOHSATHUE KaK
«OXpaHa MpaB U CBOOOJ] YEJIOBEKA B YTOJOBHOM CYJIOMPOU3BOJICTBEY» B YTOJIOBHOM
MpoIlecCe UMEET JOCTATOYHO ITyOOKYH0 UCTOPUIO, B CBOEM Pa3BUTHH MOTEPIEIIO
O4YEHb MHOIO H3MEHECHUMW, 3aKPENUJIOCh B MEKIYHAPOAHBIX JOKYMEHTaxX H
rOCYJapCTBEHHBIX akTaxX. [IpuHIMI «oXpaHbl TpaB U CBOOOJ dYEIOBEKa B
YTrOJIOBHOM CYJIONPOU3BOJICTBE» Haliea oTroOpaxkenue B OOIIel aekiapanuud o
IpaBax 4YeJIO0BEKAa, EBPONMENCKON KOHBEHIIMM O MpPaBax YeJIOBEKa M OCHOBHBIX
cB0OO/MaX, MeXIyHapoJHOM TaKTe O TPAKIAHCKUX M TOJUTUYECKUX IpaBax,
CpellM HaMOHAIBHBIX akTOB: KoHctuTyumss P®, VYronoBHO-mpoueccyaabHbIN
kojiek P®. Bo Bcex 3THX akTax 3akperuieHa CyTh JaHHOTO mpuHuumna. OCHOBY
3TOr0 TPUHIMIIA COCTaBisieT mpeaycMorpeHHoe cr. 2 Koucturymuum PO
MOJIOKEHHE, B KOTOPOM HJIET PeUb O TOM, UYTO COOJIIOICHUE, OOeCTIedeHHUE, a TaKXKe
3almTa IpaB U cBOOOJ YeloBeKa - OOS3aHHOCTh TOCYAapCTBa, a TaKXe APYrue
KOHCTUTYIIMOHHBIE HOPMBI, KOTOPBIE YCTAHABIMBAIOT pPEAJIbHO JEHCTBYIOIIUN
XapakTep IpaB, CBOOOJ YEIOBEKa, KOTOPhIE TapaHTHPYIOT TOCYIApPCTBEHHYIO,
cyneOHYI0, a TaKXKe MEKIyHAPOIHYIO 3aIUTY IpaB, CBOOO,I YeIOBEKa.

Oxpana mpaB, CcBOOOJ 4YeJIOBEKAa M TpaKJaHWHA B  YTrOJIOBHOM
CYJIOITPOM3BOJICTBE BKJIIOYAECT B ceOs KOMIUIEKC Mep, KOTOpbIe HaIlpaBieHBI Ha
CO3/IaHUE YCJIOBUM, CBSI3aHHBIX C peajau3alueil CyObeKTUBHBIX IMPaB, 3aKOHHBIX
MHTEPECOB YYACTHUKOB BCEr0 YIOJOBHOI'O CYAOIPOU3BOJICTBA, BOCCTAHOBJIICHUE
IpaB IMPH HAPYIICHUH, OOecleueHre Oe30MacHOCTH JIMI], KOTOPhIE NMPUHUMAIOT
y4acCTHE B YTOJIOBHOM CYIOIPOU3BOJCTBE, a TAKXKE UX OJIM3KHUX.

JlesTennbHOCTh, CBA3aHHAsI C OXPAHOM MpaB, 3aKOHHBIX UHTEPECOB JIMYHOCTH
B YTOJIOBHOM IPOIECCE HOCUT MPEBEHTUBHBIN XapakTep, TP 3TOM OXpaHsis Npasa,
CBOOOJIBI OT MOCSTATENBCTB U BO3MOXXHBIX HAPYIICHUM, a C APYrOM, - BBITIOTHSIET
3alUTHYI0 (YHKIIUIO TI0 BOCCTAHOBJIICHHIO TIpaB. JlesATeTbHOCTh, CBSI3aHHASA C

oxpaHoﬁ npaB, 3aKOHHBIX HHTCPCCOB JIMYHOCTH B YI'OJIOBHOM IIPOHECCE HOCHUT
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MPEBEHTUBHBIN XapakTep, MpU ITOM OXpaHsis paBa, CBOOOIBI oT
MOCATATENBCTB U BO3MOKHBIX HApPYIIEHHM, a C JIPYTOW, - BBIMOJHSIET 3AIIUTHYIO
(GyHKIMIO 0 BOCCTaHOBJIEHHUIO npaB. Crenuduka npaBOOTHOIICHUH, CBI3aHHBIX C
OXpaHOW MpaB JUYHOCTH B YTrOJOBHOM CYAOIPOMU3BOJCTBE 3aKIIOYAETCS B TOM,
YTO OpraHbl TOCYJapCTBa, JOJHKHOCTHBIE JIUIA, KOTOPBIE BEAYT MPOU3BOACTBO IO
Jiey, JOJIKHBI CO3/1aBaTh HEOOXOIMMBIC YCJIOBHS MJIs pealu3aluu MpaB, CBOOO
JUYHOCTH, OCYIIECTBIISITh Pa3bACHEHHE YYACTHUKAM IIpolecca IMpaBa U
00s13aHHOCTH, 00€cTieYrBaTh BO3MOXKHOCTh MCIIOJIL30BaHUSI UX, HO, (pakThueckoe
OCYILIECTBIICHUE TPaXXJAaHAMM CBOUX MPAB 3aBUCUT OT JINYHOTO YCMOTPEHMUSI.

HecmoTpss Ha TO, 4YTO HESATENBHOCTHIO JOJDKHOCTHBIX JIMI] OPTraHOB
YTrOJIOBHOM IOCTHIIMU TIPECICAYIOTCSA pa3HbIC IEJIH, OJTHA U3 3a]lad - oOecreueHue
npaB U cB0OO]] yUaCTHHUKOB YT'OJIOBHOT'O CYJAOMPOU3BOICTBA. 3aKOHOM BO3JIaraeTcs
Ha CyJ, NPOKYypopa, CJIeNOBaTels, J03HaBaTels OO0S3aHHOCTh IO Pa3bICHEHUIO
MO/I03pEBAEMOMY, OOBHHSIEMOMY, TIOTEPIEBIIEMY, T'PaXIAaHCKOMY  HCTITY,
rpakJaHCKOMY OTBETYHMKY, IPYTUM Y4aCTHHUKAaM YTOJIOBHOTO CYAONPOU3BOJICTBA
uX TIpaBa, 00s13aHHOCTH, OTBETCTBEHHOCTh, a TaK)kKe 00ECIeYnBaTh BO3MOYKHOCTH
OCYILIECTBIIATH TaHHBIE MpaBa. OAUH U3 COCTABISAIONIMX MPUHIMIIA OXPAHBI MIPaB U
CBOOOJI TpakaaH MPH MPOU3BOJICTBE IO YIOJIOBHBIM JiejlaM - oOecriedeHue IpaB
JUI, KOTOphIE€ OOJIaIal0T CBHJIETEIILCKUM HWMMYHUTETOM, KOTOPBIN SIBIISICTCS
npeaycMoTpeHHyto cT. 51 Koncturyuuu PO u 1. 1 4. 4 c1. 56 YIIK BO3MOXHOCTB
HE CBHUJICTEIHLCTBOBATh MPOTHB caMoro cebsi, CBOero cympyra (Cynpyru), Ipyrux
OJIM3KUX POJCTBCHHUKOB (pOauTENCH, NETeH, YCHIHOBUTENICH, YCHIHOBJICHHBIX,
POMHBIX OpaTheB M CeCTEp, JCIYIIKH, 0a0ymKud W BHYKOB). IIpu cieacTBEeHHBIX
JNEUCTBUAX CJIEAOBATENb JOJDKEH BBISABIATH Ciydau IIOTCHIIMAIBHBIX YIpo3,
KOTOpPbIE MUMEIOT MECTO B JPEC YYACTHUKOB YTrOJOBHOI'O CYJIONPOU3BOJICTBA, U
COOTBETCTBYIOIIIMM 0Opa3oM pearupoBaTh Ha HUX. ITO PaCIpPOCTpPaHIETCS K
CUTyallMd, KOrja  TOBEJACHHE  JOMpaliuBacMoOro  OOBHHIEMOrO  WJIH
MOJI03PEBAEMOr0, a TakK)Ke HaJIM4Yue CyJAUMOCTH Yy HEro, Wi (pakTa COBEPIICHHS
HAaCHJILCTBEHHOT'O MIPECTYIUICHUSI UM TTO3BOJISIOT C/IeNIaTh BBIBOJI, B KOTOPOM OyJeT

HUATH pCYb O BO3MOXHOCTH IIPOTHBOIIPABHOI'O BO3,H€IZCTBH$I Ha TaKWX JIMI KakK





21

CBHUJIETENH, MOTEPIICBIINNI, VWHbIC YYaCTHHUKH YTOJIOBHOTO
CyZIONIpOU3BOJICTBA. B KauecTBe BaXXHBIX CPEACTB MO NPOPUIAKTHUECKOMY
BO3JICHCTBUIO BBICTYIIAET Pa3bsICHEHUE JIUILY ONpeeIeHHON nHpopMaIuu, 0 ToM
4TO MIOCATATEIBCTBO Ha 0€30MacHOCTh YYaCTHUKOB YTOJIOBHOTO
CYJIONPOU3BOJICTBA HENOMYCTUMO, HETraTUBHO OYJIET OLEHEHO CO CTOPOHBI
COTPYIHUKOB MPaBOOXPAHUTEIIBHBIX OPraHOB MPH PELUICHUU BONPOCA, CBA3aHHOTO
C BO3MOJKHBIM MPEKpALICHHUEM YTOJOBHOIO Ji€Jla Ha OCHOBAHUAX, KOTOpPHIE HE
BBI3BIBAIOT peabunutaiuu. Vcxons U3 BbIIECKa3aHHOTO, MOKHO CKa3aTh, YTO BO
BCEX ITHX JIOKYMEHTaX MPUHIIMI «OXpaHa MpaB U CBOOOJ UeJ0OBEKa B YTOJIOBHOM
CYZIOITPOU3BOJICTBE» PACKPHIBAETCA OJMHAKOBO. POPMYIMPOBKA OTIIMYAETCS APYT
OT Jpyra, OJHAaKO CYThb oOcCTaeTcsi ToM xe. B ganHoil paboTte ObuH
MPOAHAIM3UPOBAHBI  TOJIOKEHUST  HOPMATHUBHO-TIPABOBBIX  aKTOB, y4eOHOMU
JUTEpaTypbl, KOTOPhIE 3aKPEIUISIIOT B CBOEM COJIEpKaHUW HanboJyiee aKTyallbHbIC
BOIIPOCHI, CBA3aHHbIC IPUHLWIIAMU YTOJOBHOTO IPOWU3BOACTBA, @ HMEHHO, C
PUHIIMIIOM «OXpaHbI MPaB U CBOOO]] YEJIOBEKA B YTOJIOBHOM CYJOMPOU3BOJICTBEY.

B xome paboTbl HEOAHOKpAaTHO OblIa TMOATBEPXKIEHA AaKTyaJlbHOCTb
paccmaTpuBaeMoil Tembl. B pabore ObUTM TpOAaHATU3UPOBAHBI  YETHIPE
TEOPETHYECKUX BOIMPOCA, PACKPBIBAIOLINX BCIO CYTh TEMbI KYpPCOBOM, MPOBEIAECH
aHaJgu3 HOPMATUBHO-TIPaBOBOM 0asbl. [lpaBmibHOE mOHMMaHHE TpeOOBaHUH,
KOTOpPbIE BBIHOCSTCA 3aKOHOM K YIOJIOBHOMY MPOU3BOJACTBY, IPAaBUIBHOE
TOJIKOBAaHME M IIOHHUMAaHWE NPUHLMNA «IIPE3yMIILIUM HEBUHOBHOCTW». U3
BBHIIIIECKA3aHHOTO MOJKHO CJIeJlaTh BBIBOJ, YTO JIaHHBIE TIIOJOXKEHUS TPEOYyIOT
YCOBEPIICHCTBOBAHMS, MMPABUJIBHOW OLICHKHM W YMEHHUS UX I'PAMOTHO TOJKOBATh.
DTO OYeHb Ba)XHOE YMEHHE [JIsl CTYJEHTa IOPUIUYECKOW CHEUUaTIbHOCTU MIJIs
JaNbHEHUIIIEr0 yCBOCHHS Tpodeccnr W TMPUMEHEHHWs TIOMyYCeHHBIX 3HAHWNA Ha

MIPaKTHUKE.
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AKTyaJBHOCTH TeMbl  HucciefoBanus 3axpenneHHoe B KoHCTHTYLMM
onpenenenue Poccuiickoit @exepailii KaKk NPaBOBOTrO rocyAapcTsa, B 4aCTHOCTH,
fTOPAa3yMEBAET, YTO 3aKOHBI M HHblE HOPMATHBHEIC IPABOBbIC aKThi, NPHHIMACMBIC
nubo ¥3naBaeMBble B TAKOM rocylapcTBe, JOMKHEI 001a0aTh BHICOKHM KaJeCcTBOM HE
TONBKO I10 COJAEPKAHHIO, HO U TI0 POpME.

IorpemrocTy  (OPMaNbHOrO  CBOFCTBa, HaGMIOAAIOIMECs BO  MHOTHX
3aKOHOAATENBHBIX aKTaX, MOPOXKAAIOT OHOKH MpH peanu3aliy NMpasa, NPUBOIAT K
NecTaGHIH3alHH OGIIECTBEHHBIX OTHOLICHHH, MCKaXas BOMNIO 3aKOHOJATelNs. JTO
teM Golee HENOMYCTHMO B HAcTosllee BpeMs, KOraa B CTpaHe IPOBOASATCH
pedopmei, TpelyoLe CyLIeCTBEHHEHIIMX M3MEHEHHH 3aKOHOJATENhCTERA:
cyneOHas, NeHCHOHHas, WUAHIIHO-KOMMYHaJIbHas pe)OpMBI H HHBIE.

Orciofa Benuka noTpebHoCTs B MaKCUMaNbHOM BHYMaHHH 3aKOHOJATENA He
TONBKO K COAEP)KAHHMIO NMPHHUMAEMbIX MM aKTOB, HO U K HX (hOpMe, Y4TO MONKET
GLITE JOCTMCHYTO, BO-TIEPBEIX, TOUHBIM M IOCIEROBAaTENbHEIM COOIONEHHEM
MpaBUJI 33KOHOAATE/LHON TEXHHKH TpPH KOHCTPYMPOBAHHH KaXIOH KOHKpETHOH
HODMBI; BO-BTOpHIX, TUIATeNbHBIM Y4ETOM TNpPEABIAYIIMX 3aKOHOTBOP4ECKHUX
OUIH60K, HETATHBHOTO OMBITa, HMEBIIEro MECTO B MMPOILIIOM.

OnHako  HeBO3MOXHO  Oyjger  Jobuthcs  coONMIOfeHHA  NpaBHI
3aKOHOOATEABHOH TEXHHMKH, T[OBBILIEHHS TEXHHKO-IOPHAHYECKOTO  YPOBHA
HOpPMATHBHEIX TPABOBBIX AKTOB 0€3 COOTBETCTBYIOLIErO TNOBBILICHHA TEXHHKO-
FOPHAMYECKO# KyJBTYPBI JIHL, y4acTBYIOIIHX B pa3paboTke H NMPHHATHN 3aKOHOB.
VpoBeHs XKe Takoil KyJbTyphl Ha CEFOAHAILHU NeHb SBHO HU3OK. B cBow odepens,
MOBBICUTE  YPOBEHb  TEXHHUKO-IOPHAMYECKOH  KyABTYPHl  3aKOHOZATEIH
NpeNcTaBiseTcs HEBO3MOXHEIM 0e3 TILATENBHOIO TEOPETHYECKOTO OCMBICICHHA
caMoro (eHOMEeHa 3aKOHOJATENLHOH TEXHHUKH, ee METOJOB, NpaBuil, CPCACTB H
MIPHEMOB.

Ilesb KypcoBoil pa6oThipaccMOTpeHHE TOHATHS IOPUANYECKOH TeXHMKH H
e€ MeToApbl
Ha ocHoBe Leny B naHHOH paboTe NOCTaBNEHHI CIERYOIIHE3a0adu:
1. HM3Y4dTb IOHATHE U CTPYKTYPY FOPHAMYECKON TEXHUKH
2. paccMOTpeTh BHIBI IOPUAUYECKOH TEXHHKH
3. pacKpHITh TEXHHKO-IOPUAMYECKHE MPHEMBI U TEXHHUKY HHAWBHAYAIBHBIX
aKTOB

O01LeKTOM H3y4UeHHS ABJSAIOTCAKOMILIEKC TEOPETHUECKHX HOPM CHCTEMBI
IOpPHANYECKOH TEXHHKH.
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IIpeaMeToM HecieX0OBaHHS BHICTYIAET HEMOCPEJCTBEHHO I0pHAHYECKas
TeXHHKa, 0OBEKTOM BBICTYNAIOT IOHATHE H BUABI IOPUAUYECKON TEXHHKH.

Ilens paboTh! ABnseTcA H3y4eHHE IOPUAUYECKOR TEXHHKH.
Ilpy BEITIONIHEHHH JaHHO#H paboThl OBLIM MTOCTaBNEHE] CAeAYIOLIHE 3aauH:

- U3yuuTs onpezieneHue I0pHAHYECKOH TEXHHKH, PaCCMOTPETh NPaBHIIa
(bopMyJTHPOBKH H pa3paboTKH HOPMEI NpaBa, [IpaBHJIa MOCTPOEHHS HOPMaTHBHBIX
aKTOB M UX OQOPMACHHA.

- PackpbITh BUABI FOPHIUYECKOH TEXHHKH, PACCMOTPETh TEXHHKY IOPHIHYECKHX
NPHEMOB U TEXHHKY HHAUBHAYAIBHBIX aKTOB

CTpykTypa KYpcOBOif paboTbl: COCTOMT W3 BBEIEHHA, B HEH OTPaXKeHH
aKTYaJIbHOCTh TEMBI, L€Ab HCCIeNoBaHus, 00BbeKT H NpeaMeT KypcoBoH pabGoTsl;
NEPBOi rMaBkl, B KOTOPOH OTpaXkeHbl MOHATHE U CYITHOCTh FOPHAMYECKON TEXHHKH,
BO BTOpPO#l INiaBe, PacKpBIThl COJNEPHAHHE TEXHHUKO-IOPHUAMYECKHX IIPUEMOB H

TEXHUKY UHJIUBHIYalbHBIX AKTOB





)

I'naea 1. Copepxanue IOpHAHYECKOH TeXHHKH
1.1 ITousTHE H CYLHOCTH IOPHAHYECKOI TEXHHKH

FOpuauueckas TeXHHKa — COBOKYITHOCTh CPEICTB H IPUEMOB, HCIOIB3YEMBIX
B COOTBETCTBMM C MMPHUHATHIMM IpaBUJIaMH NpH BbIpabOTKE H CHCTEMATH3allHH
NpaBOBBIX (HOPMATHBHBIX) aKTOB I o0ecneyeHns UX coBepLUeHCTBa. Baxueiimasn
€e pasHOBMJHOCTE — 3aKoHOZaTeNbHas (TpaBoTBOpYeckas), B YaCTHOCTH
xoAu(HKalMOHHAs, TEXHHKA, KOTOPO B OCHOBHOM H 6yJeT NOCBsALIEHa JaHHas

rjiaBa. :

ITo CBOEMY COAEPKAHHIO IOPHAHYECKass TEXHHKA CKIaABIBAETCS H3 ABYX JJIEMEHTOB:

a) TEXHUYECKHX CPENCTB
0) TEXHHYECKHX MPHEMOB

3Aech MOXHO MPOBECTH aHAJIOTHIO C MaTEPHANBHON TEXHHKOM, THE TOXE, C
OAHOH CTOPOHBI, BBIAENAIOTCS CPEICTBA TEXHUKH, T.e. MAIUHHEI, 000pYI0BaHHE, a C
ApYrod — MEeTOJILl, IPHEMBl UX HCIIONIB30BaHus, T.€. TEXHOIOrHA. B ob6nactu npasa
TEXHHYECKUMH CPEACTBAMH SBJISIIOTCS, B YaCTHOCTH, IOPHAHYECKHE KOHCTPYKLMH,
TEPMHHOJIOTHSA; IpaBOBOM TEXHOOTHEH — crocoOBI H3NOXKEHHA HOPM, CHCTEMa

OTCBIIIOK.

HOpuanueckas TeXHHUKA OTJIHYaeTCA MHOTOIPaHHOCTHIO,
MHOT02aCMEeKTHOCTbI0. OHa HMeeT TPH OCHOBHBIX INPOABIEHHA, TpPH ¢$hOpMBI

CYHIECTBOBaHHA.

A. FOpuauueckas TeXHHKa BRICTyNaeT Kak COBOKYTHOCTE CPEACTB M PHEMOB

HEMAaTEPHANIEHOT0, TEXHHYECKOTO XapaKTepa.

Cpenctsa M npHeMsl 3/leCh TEXHHYECKHE, IIOTOMY 4YTO SBJAIOTCH, TAK CKa3aTh,
BHELUHHMH HHCTPYMEHTaMH H criocofaMH opraHu3alyy NpaBoBOro matepuana, Kak

H BCC TEXHHYECKOE, OHM C OOJHHAKOBBIM YCIIEXOM HUCIIONB3YIOTCA TTPH Bmpa60'r1(e,

'Jlazapee B.B. O6tuan TeopHA npasa i rocynapcTsa: YueGuuk / [Ton pea. B.B. Jlazapesa —~ 3-¢ u3n., nepepa6. n aon.
= M.: [Opucts, 2006.





6

opOpMIIEHHH H CHCTEMaTH3al[id MHOTHX M pasHbiXx akros. MXx 3HayeHHe 10

OTHOLIEHHUIO K COAEPIKAHHIO [TpaBa CJIY)KEGHOE.

B TO e BpeMsa 3TH CpeACTBa M NPHEMbl HMEIOT HeMaTepHalbHEIH XapakTep. OHH
BBIpOXEHEI B ONpeHe/ieHHBIX HAEOJIOTMYECKUX SBNEHHAX M  KaTeropuax

(ropHOHYECKHX KOHCTPYKLHAX, IPHEMaXx H3JIOMEHHS HOPM U Jp.).

B. IOpuauueckas TexHWKa BelpaXkaeTcd B mpaBuinax (Hopmax), B
COOTBETCTBHHU C KOTOPBIMU OHA M HCHOJib3yeTcs. Ee cpeficTBa H MpHEMEI AEHCTBYIOT
He camu no cebe, He aBroMaTuuyeckd. [IpaBmibHOE M LenecoobpasHoe
MCIIONIb30BAaHHE TEXHUYECKHUX CpEJCTB M MPHEMOB 3aKpeIUIseTcs B IpaBuiax
IOPHOMYECKOH TEXHHKH, KOTOpble OTHOCATCA K 0co0oH pasHOBHIHOCTH
TEXHUYECKHX HOPM, Kacaromuxcs obnactu npaBoBoro perynupoBadus. OHH MOTyT
OBITh BBIpa)KeHbl B HOPMATHBHBIX aKTaX, B TOM YHCIE OCOOBIX HMHCTPYKUMAX IO
NOATrOTOBKE H 0GOpPMIIEHHIO 3aKOHONPOEKTOB. Toraa oHH BBICTYMAIOT B KayecTBe
TEXHUKO-IOPHEUUECKHX HOPM, NpeAbsiBNsIOIMHX 3aKOHOAATENI0, HHBIM cybBbeKTam
OOILIECTBEHHBIX OTHOLUEHHH ompeaeneHHble TpeboBaHUA, OT COOMOACHH KOTOPEIX

3aBHCHT COBCPIICHCTBO aKTOB.

Hcnons3osanue Cpeacts M IMpPHEMOB IOpPII[PIT-ICCKOﬁ TEXHHKH BHEIIIHE
BbIpAXXacTCAd TNaBHLIM 06p3.30M B MNPHMEHCHHH COOTBETCTBYHOUIHMX TIpaBHIL Bort
INO4Y€MY Ha IMPaKTHKE, a HHOrAa U B TEOPHH OHA TOHHMAETCA KaK COBOKYITHOCTDL
IIpaBUN HaubOonee PalHOHANBEHOIQ COCTABICHHA H IPAaBHIBHOIC H3JIOKEHHA

IIpaBOBBIX AKTOB (‘-ITO, OJHAKO, HENB3A NPU3HATE JOCTATOYHO TO'-IHBIM).

IlpaBuna rOpHAMYECKON TEXHHKM BbIpabaTBIBAIOTCA TNpPEeXAe BCEro B
npaxkTHyeckol pabote 1o noaroroBke ¥ oGOpMIEHHIO PAaBOBRIX aKTOB, Pematomias
ponb B BBIpa0OTKE COBEPLUEHHBIX NMpPaBHN HOPHAHYECKOH TEXHUKHM MPHHAIIEKHUT
NpaBoBOi Ha)’KB.zBBICOKI/Iﬁ TEXHUYECKHH YpOBEHb 3aKOHOJATENLCTBA H
HHAMBHAYAJBHEIX aKTOB MOXET OBITh AOCTHUTHYT TOJNBKO Ha OCHOBE NIPOBEPEHHEIX

KH3HBIO M TEOPETHYECKH OTpabOTaHHBIX HAy4HBIX peKOMeHZalui. YpoBeHB

2l(epm\.wta H. A. 3akononatensHaa Texanka: HayuHo-MeTod. u yu. nocoGue. - M., 2000. -C. 7.
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IOPUANYECKON TEXHUKH 3aBHCHT M OT AAHHBIX HEIOPHIHYECKHX HayK (B YacTHOCTH,
MPUEMBI H3NI0XKEHHS HOPMATHBHEIX aKTOB B MUCHMEHHBIX JOKYMEHTAX MOCTPOEHEI B
3HA4YHUTEeNbHOH MEPC Ha AdaHHBIX HaVK, 3aHHMAalOIIMXCA 3aKOHAMHK A3BIKA M CTUINA
H3noxenus). TakuM 06pa3oM, BbICOKas IOPHIHYECKAsA TEXHHWKA SBJISETCA OJHUM H3
TEX IOPHAHYECKHX HHCTPYMEHTOB, Yepe3 KOTOpble AaHHbIe HayKH NpeBpallaloTCs B

cBoeoOpasHyo, B pefeNax NpaBoBOi HAACTPONKH MPOH3BOAUTEIBHYIO CHIY.

B. IOpuauueckas TexHHKa BHEUIHE MaTepHanu3yeTcai B  YPOBHe
COBEpLIEHCTBA NPAaBOBbIX (HOPMAaTHBHBIX) aKTOB B KadecTBe ¢opmsel mpasa. Kak
TOJIBKO CPENCTBA M IPHEMEl IOPUAHYECKOW TEXHHKH PpEeajibHO BOIUIOMIAIOTCS B
MPaBOBBIX aKTaX, OHH CTAHOBSTCS CBOMCTBOM J@aHHOH CHCTEMBI 3aKOHOJATENBCTBA.
YpoBeHb IOpHANYECKOH TEXHHKH B TOH WM HHOW CTpaHe ONpefeNseTcs Npexie
BCEr0 M0 peaJlbHOMY HCHOJB30BaHHIO TEXHHYECKMX CpEeACTB U IIPHUEMOB B

3aKOHOAATENBCTBE, B [IPABOBBIX aKTax.

Obparaich K COUHANBLHON XapaKkTepUCTHKE HOPHAMYECKOH TEeXHMKH, Haxo
OTMETHTB, YTO €€ CpPeACTBA M MpHEMEBI CaMH Mo cebe He HMEIT KIaccoBoii
HalpasJeHHOCTH, Oe3pa3nuuyHbl K OOIIeCTBEHHBIM KiaccaM. PeakunuoHHOe
38KOHOJATENECTBO B OypiKyasHBIX CTpaHaX MOMeT OBITH JOBONBHO COBEPIEHHBIM
No YpPOBHIO TeXHHYecKoH obpaboTku. B coumanucTHyeckoM mpase, He MMEIOIIEM
0 COAEPHAHHIO Kakoro-iubo mnpeeMcTBa € 3KCIUIyaTATOPCKMMH THIIAMH IIpaBa,
UCMOJIB3YIOTCA ONpe/IC/ieHHble CPEACTBa H TPHEMBl IOPHAMYECKON TEXHHKH
npouyioro. IOpuanyeckas TeXHHKa WIpaeT CYLIECTBEHHYIO pojib B obecredeHuH
3¢$eKTUBHOCTH COLMAJIMCTUYECKOrO NpaBa, B YKPEIUIGHHH COLHANHCTHYECKO
3aKOHHOCTH. TlonHoe M MpaBHIBHOE HCMONB30OBAHHE BCEX CPEACTB H NPHEMOB Ha
OCHOBE OTpabOTaHHBIX NpPaBHN IOPHAHYECKOH TEXHHKM OOecleyuBaeT TOYHOE
BBID)KEHHE COAEPHAHHA [IPABOBEIX AKTOB, MX NOXOJYUBOCTE H JOCTYIHOCTS,
BO3MOXKHOCTb HanboNee paLHOHAIBHOIO WX HCIONB30BaHMA B NPaKTHYECKO:
pabore. VYpoBeHp JOpuAMHECKOH TEXHHKH- OOMH M3 ToOKa3aTeNell ypOBHS
FOPHANYECKOH KYABTYpHl B cTpaHe. Heo6X0auMOCTE MOMHOTO H BCECTOPOHHETO

MCMONE30BAHHA IOPUAHYECKOH TEXHHMKH, BBIpaXaKolled NepeaoBoH  ONBIT






®)

3aKOHOOATENECTEBA H MPOIrpECCHBHEBIC PCKOMCHAAHHH HAaYKH, ABIACTCA 00BeKTHBHOM
3aKOHOMEPHOCTBHD, HEOOYHUCT KOTOpOﬁ MNPUBOAUT K OIpeacieHHbBIM

OTPHUATENBHBIM [TOCNEACTBHAM, H3CPXKKaM, HEAOCTATKAM B (bopMe npasa.

C npaBoBo#i cTOpOHEI IOpHAHYECKas TeXHHKa 00pa3yeT IriIaBHOE H, MOXanmyH,
MCXOJHOE B TOH 4YaCTH TEXHHKH HOPHCIPYAEHIHH, KOTOpas CBA3aHA C IPaBOBBIMH
aKTamMH;  Jpyras ee  Ba)KHasd  YacTh-TEXHMKAa  IPaBONPHMEHHTEIBHOH
nesatensHoctTi.IIpu 3ToM Xotenmocs 6b1 0OpaTHTh BHUMaHHE HAa OpraHHYEcKoe
eIUHCTBO BONPOCOB JAHHOH TEMBI, a TAKXKE TEMBI O CHCTEMATH3ALHMH C BONPOCAMH
TonkoBaHMs. [loa W3BECTHBIM YTJIOM 3peHHs TONKOBaHHE MpaBa — 3TO Kak Obl
NPOAO/DKEHHE IOPUIMYECKOH TEXHUMKH, 3TO TEXHMKA, BRIpaXKeHHas B AEATENHHOCTH

[10 YCTaAaHOBJEHHKO NEeHCTBUTENIBHOIO cogepxaHuA PUAHYECCKHX HOPM.

B coBerckoil lopuanHveckoil JUTepaType NpoAeiaHa 3HauHTENbHas pabora,
HamnpaBJIcHHas Ha BbLICHEHHE IOHATHS IOpHaHYeckoil TexHHKH. [To aToMy Bompocy
BBICKA3aHBl pasHM4YHBIE, HA TEPBBIH B3I, NOBOJBLHO pa3sHOPEYHBHIE MHEHMS.
MHoride aBTOpbl MAAlOT Takoe TEOPETHYECKOE WCTONKOBAHHE IOPHAHYECKOI
TEXHHKH, KOTOpO€ CBOOMT €€ K «COBOKYITHOCTH IIpaBHN, CHCTeMe MpaBHNI H

HPHCMOB.3

Kak yxe otmeuanoce, ropuanyeckas TeXHHKA — SBJI€HHE MHOTOTPaHHoE. DTO
H TOPOXJAET TO, YTO Te WM HHBIE aBTOPbl pAacCMAaTpPHBAOT B Ka4yecTBe
IOPHAUYECKOH TEXHHKH JIHIIL OJYH €€ acleKT — OOHY M3 ¢opM, B KOTOpOH OHa

ITpOABIACTCA,

Cnenmyer ofpaTuTe BHHMaHHE Ha B3[JIsf, CBA3BIBAIOLIME IOPHAHYECKYIO
TEXHHKY CO CTPYKTYpoH npaBa. M neno He TONBKO B TOM, YTO CTPYKTYypa IpaBa
MPEIONPENENAET COCTaB, COJAepKaHHE M XapaKTepIOPHAHYECKOH TexXHHKH (ee
cpeactsa). ['naBHOE 3aKiII0YaeTcss B TOM, YTO, BBIpaxas 0COGEHHOCTH CTPYKTYpEI

IipaBa, CpelacTBa }OpH,I[H‘-ICCKOI‘:I TEXHHKH SBJIAKOTCA KaK pa3 TéM HEMaTCpHaJIbHBIM

3
Tonennna C. B. 3akoHoTBopyecTso 5 Poccuiickoii ®enepaunu. M.; Hopma, 2006.
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HHCTPYMEHTOM, [Ip{ MOMOLIM KOTOPOro Ha OCHOBe Hajiexalle oTpaboTaHHBIX
HaYYHBIX JAHHEIX BO3MOXXHO CTPOWTENBCTBO CTPYKTYpHl mpaBa. OnHako Takoe
CTPOMTENBCTBO B paMKaXx [MPHCYIIHX TMpaBy OOBEKTUBHBIX CBOMCTB H
3aKOHOMEPHOCTEH MOXKET [MPOHCXOAMTh TONBKO uepe3 QopMy mpaBa M ee
cobCTBEHHOE coaepikaHHe, (OpPMY, B OTHOLIEHHH KOTOPOH TONBEKO M MOTYT

«paboTaTe» cpeficTBa H NPHEMbI FOPHAUYECKOH TEXHUKH.

1.2 Buabl opHaHYecKOii TEXHHKH

IOpuavueckas TexHUKa KiacCHPULMpYeETCS:

a) Mo BHJaM MpPABOBEIX aKTOB, KOTOpPBIE OGCIYKMBAIOTCA HAHHOH COBOKYIHOCTBIO

TEXHHUECKHX NPHEMOB U CPE/CTB;
6) No conepxaHNIC STHX IPUEMOB M CPEACTB.
[lo BHAaM NpaBOBLIX aKTOB IOPHAMYECKAs TEXHUKA NMOApPA3AENIeTCs Ha:
1) 3axoHOAaTENBHYIO (PABOTBOPYECKYIO)
2) TeXHUKY HHOMBHIYANbHBIX aKTOB.

TexHuka MHOMBHAYaNBHBIX AKTOB M3Y4yaeTcsi B OCHOBHOM B KOHKDETHBIX
IOPUAKWYECKHX AUCLHMIIIKHAX (HayKaX NpPOLECCYalbHOro INpapa, TIPaXHaHCKOTO
npaea M Ap.). Jlna obwel TeopuM npaBa peluamoiiee 3HAYEHHE HUMEET

3aKOHOOATENbHAaA 'rexm{Ka.4

Ilo CBOEMY COOEPXKAHHMIO TEeXHHKO-IOpPHAHYECKHE cpenctea H TIPHEMBI
NNoApasAengOTCA Ha IBE Ka4CCTBEHHO pa3lHYHEIS I'PYNIEBL: BO-TICPBBIX, CPEACTBA K
NPpHEMBI HKOPHIAHYECKOTrOBbIpaXK€HHsI BOJIM 3aKOHOHATENs (HJIH BOJTH CYG'}'JCKTH.
HHOHWBHAYJIBPHOTO aKTa) H, BO-BTOpPbIX, CpeacTBa H TIPHEMEI CIOBECHO-

AOKYMEHTAabHOIO H3NIOXKCHUA CONEPXAaHUA aKTa.

[lepBasi u3 yKasaWHBIX TPYNN OTHOCHTCS K CHELMATLHO-IOPHINYECKOMY

COZEPIKAHHMIO NpaBa-COOCTBEHHOMY COJIEp)KaHHIO aKTa Kak (JOpMBI NpaBa, a B

4Teopun FocymapcTsa M npasa: YueGuuk / [oa pea.B. K. BaGaesa. — M., 2006.
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KOHEYHOM HTOI'C NpPeACTaBIIsET cofoH «TexHHYeCcKHe MOMEHTHI» KOHCTPYHUPOBaHHUA

IIPaBOBAIX (HOPMATHBHEIX) aKTOB KaK SBIEHHH IOPUANYECKOro HOPAAKA.

Btopasi rpynna cpeAcTB M NpPHEMOB Kacaercs TOJIBKO BHemiHed (GopMBl —

NPaBOBEIX aKTOB KaK HOKYMEHTOB.

IIpoBoas cTporoe pasnuune MexAy paccMaTpMBAE€MBIMH DPa3HOBHIHOCTAMH
IOPHAWYECKOH TEXHHKH, CIefyeT YUUTHIBAaTh BMECTE C TEM HX B3aMMOCBS3b. BecbMa
BaXXHO, B YaCTHOCTH, TO, YTO IOPHHYECKOE BbIpakeHHE BOILIOMIEHHOM B aKTe BOJH
HeM30eXKHO HaxXOOUT W3BECTHOE BHEIIHEE H3IIOKEHHEe B TeX WIM HHBIX
0COOEHHOCTAX CIIOBECHO-NOKYMEHTANBHOM QopMmbl. CrefoBaTeNbHO, TO, YTO
OTHOCHTCA K IOPHIHYECKOMY BBHIPAXKEHHIO BONH, HMEET «ABOitHOe» ObITHE:
CyWIECTBY KaK CaMOCTOATENBHAs Pa3sHOBHIHOCTB IIPaBOBOH peaNbHOCTH, OHO

NpOSIBAAETCS H BO BHELIHEH (hopme.
A) CpencTsa IOpHAHYECKOTO BBIPAXKEHHA BOJIH 3aKOHOAATEIS.

I'ocynapcTBenHas Bons, 4ToObl OHa CTaNa IPABOM, IOKHA ObITh BO3BEJEHA B

3aKkoH. Jlns 3TOro Heo6XOHMMO BBIPa3UTh €€ Ha s3bIKe IpaBa. T0 M

OCYLIECTBJACTCA Ha OCHOBe i{)prIﬂH‘{eCKOﬁ TEPMHHOJOIrHH TPH  ITOMOILIH

CTNELHANIBHBIX CPEACTB IOPHINYECKOH TEXHUKH.

Cpencrea ropuuueckoif TEXHHKH [JaHHOTO BHAA — 3TO HeMaTepHallbHBIE
(hopMbI, MPH MOMOLIKM KOTOPBIX BO3MOXKHO CTPOHTB TPABO — CO3LABATE €ro CKEJET,
KOHCTPYKUMH, o6nekaTh B IOPHAHYECKWH BHJ ero cojepxaHue. JTO —
COOTBETCTBYIOI{ME B OCHOBHOM HAeaNbHOH CTpyKType npaga (1.15.7.) cBoero poxa
THIIOBBIE CXEMBI, KOTOphlE TMO3BOJIAIOT OTJIMBATh M3 BONH 3aKOHOJATENS

HOPHAHYECKHE HOPMBI, BXOZSIIHE B ,[[EﬁCTBYIOLlIYIO CHCTEMY MpaBa.

I'naBHBIMH cpeAcTBAMM IOPHIAHYECKON TEXHHKM pacCMaTpHBAEeMOrO BHAA

ABJIAKOTCA:

a) HOPMaTHBHOE [IOCTPOEHHE;
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6) cucteMHoe nocTpoeHue;
B) IOPHAMYECKHE KOHCTPYKIIHH;
I) OTpacnesas THIH3ALHA,

Hopmatusnoe mocrpoenne. IMepesos sonu rocyfapcTBa Ha A3bIK Mpasa
COCTONT MpeX(Ae BCEr0 B TOM, YWTO OHAa HAa OCHOBE KATEropHii IPaBOCO3IHAHHS
(xateropnii «npaBo» M «0BGA3aHHOCTEY U Ap.) Npy MOMOLIH IOPUAHYECKON U HHO
TCPMHHOIIOTHH W3/araeTcs B BUJAE HOPMATHBHOTO NPEANUCAHHS — KOHKPETHOTO,
¢opmansHO 3akpennenHoro FOCYIapCTBEHHO-BJIACTHOTO BENIEHHS HOPMATHBHOTO
XapakTepa (PerynaTHBHOTO, OXPaHUTENBHOTO, Ae(pUHHTHBHOTO U T.1.). M3noxenue
FOCYAapCTBEHHOH BOJIM B BHJE HOPMBI-NIPEANHCAHKS H €CTh Ta NEPBHYHAA THIOBas

CXemMa, c KOTOpOf;I Ha4YHHAECTCA IOPHAHKO-TEXHHYECKOe CTPOHTENBCTEO npasa.

Cucremuoe nocrpoenne. Hopmarupnas OpraHH3alus BOJIH 3aKOHONATENS He
OrpaHHYMBAETCA TONBKO e BEIPAKEHUEM B BHJE HOpM-Tpelnucanuil, ITocienHue
ROMKHBL OBITE NMOCTPOEGHBI M CHCTEMHO, MpeXXAE BCEro Tak CBSI3aHBI, YTOOEI
BBUIBJIANIMCE TOCY/IapCTBEHHO-PETYIIATHBHBIE, NPHHYNHTENBHBE CBONCTBA npasa.
’A 3T0 3Hauur, uTo HOPMAaTHBHEIE NPEANHCAHMS JOJDKHEI ObITh BHIPaXKEHB! TAKOKE B
BHAE Jloriyeckux HopM. Oco6o BasHO, YTOGEI IpH HOPMATHBHOM H3JIOKEHHH GHUIH
HEPaspLIBHO  CBA3AHBI  DETYNATHBHBIE M OXPAHUTEJBHBIE HOPMAaTHBHEIE

NpeAnHCaHHs.

Opuanveckne xoHeTpykunn. J10 — Gonee BEICOKI YPOBEHb TEXHHKO-
FOPHAMECKOro BBIDAXCHHS BOJNH 3aKOHOMATENSA, OTpaXarowet XapakTtep (MOJeb)
CBA3H MEXZAYy OSNeMEHTaMH M CTOPOHAMH JIOTMYecKHX HOopM. IOpuauueckue
KOHCTPYKLMH TNpPEeACTaBAAoOT coboi cremuduyeckoe nocTpoeHue HOpMaTHBHOTO
MAaTepHala, COOTBETCTBYIOLlEe ONpPEAE/ICHHOMY THITY HIHM BHAY CIOMHBIUHXCS

NpaBOOTHOUICHUH, IOpHAHYECKHX (BaKTOB, HX CBA3H Mexay coboit,

sTeomu: rocyaapcTsa H npasa: Y4eGuuk / Ilon pen.B. K. BaGaesa. — M., 2006.
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B kaxaoH oTpacnM COUMANTHCTHYECKOTO MpaBa CyIIECTBYIOT YCTOSBIIHECH
KOHCTPYKLUHM, BBIPaXX€HHBIE TJIAaBHEIM 00pazoM B  KOOMGMHLIMPOBAHHBIX
HOPMAaTHBHBIX aKTaX. TakoBel THNHuYecKHe cXxeMBl (MOJENH) COCTAaBOB
NpecTylIeHHH B YroJOBHOM IpaBe, B TOM 4Hcle pa3HooOpasHble ofiue H
CITEUHANBHBIE COCTaBEl TINATENBHOCTRIO OTPaboTKH IOPUAHYECKHUX KOHCTPYKIMH
OTIHYAeTCs TrpaxaaHckoe npaso (pasHooOpa3Hble KOHCTPYKLMH JOTOBOpPOB,
HalnpuMep TaKHX, KaK HpperyisapHas NoKIaXKa i MpperyispHsIi 3aeM; KOHCTPYKLIHSA
«OTBETCTBEHHOCTs,  De3 BHHEI»; KOHCTPYKLHA  «NPUCYTCTBYIOLIHE  H
OTCYTCTBYIOWIHEY» CyOBEeKTHI M T.A.). CoctaB U pa3paGOTAHHOCTh HOPHAHYECKHX
KOHCTPYKLHI ABJNAETCH OJHHM M3 NOKa3areneil TeXHUKO-IOPHAHYECKOTO YPOBHS
Pa3sBHTHA JAAHHOH OTpacaM IpaBa, CTENEeHH pAa3BHTHA B Hedl HOPMAaTHBHBIX

06001ueHuHA, UX 0TpaboTaHHOCTH.

Takum obpa3om, ropuAHYECKHe KOHCTPYKLMH IPEACTABAAIOT co00if Kak 6bl
FOTOBBIE THMOBBIE 0Opa3supl, CXeMbl, B KOTOpele oOJNeKaeTci HOPMATHBHEIH
matepuan. Mx ucnonezoeanne obnerdaer GopMyaHpoBaHue IOPUAHYECKHX HOPM,
npyuaaeT HOPMAaTHBHOH perijaMeHTallH OOIECTBEHHBIX OTHOLICHHH YETKOCTh U
OTIpefieNIeHHOCTb, OfecneunBaeT, ClleOBaTeNbHO, HeoOXOAMMYIO (OpMalbHYIO
ONpeJeNeHHOCTh MpaBa. BaxHeimas 3afaya npH CO3faHHMH IOPULMYECKMX HOPM
COCTOHT B TOM, 4TO6BI MOXO6paTh TakHe KOHCTPYKLUHM, KOTOPEIE COOTBETCTBOBANH
OBl ComepXaHMI0 HOPMATHBHOIO MaTepHala, MO3BOANH OB ¢ MaKCHMAanbHOMN

3¢ dexTHBHOCTEIO 06eceuHTh MOCTABIEHHEIE 3aKOHOAATENEM 3aayH.

Opuaiyeckne  KOHCTPYKLMH — CKNQABIBAIOTCA HAa  OCHOBE  OMBITA
TMPaBOTBOPYECTBA (B OCHOBHOM KOAH(HKALHOHHOrO), B X0fe KOTOPOro 0TGMpaloTcs
Hanbosee uenecoobpasHele M OTOPACHIBAIOTCHA YCTApeBIUHE MOAETH TOCTPOEHHS
HOpMaTHBHOIO Marepuana. bonellyio pons B MX BbIpaboTKe Hrpaer mpaBoBas
Hayka. OHa He TOJIbKO TEOPETHYECKH 3aKpETJIAET M OCMBICIIMBAET COKHBIIHECH Ha
NIpaKTHKe THIOBBIE KOHCTPYKLHMH, HO H CTaBHT Bompoc o0 WX JanbHelilrem

Pa3sBHTHH.
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OrpacneBass Tunusauus. Creuu@UUYEcKodl KOHCTPYKTHBHOH MOJENBIO,
obecreunBaroleii H3NOXEHUE BONMM 3aKOHOAATENsS Ha A3bIKE [PaBa, ABISETCA
CTPYKTYpPHBIH THII [paBOOTHOLIEHHA. HopMmaTuBHBIE mnpegnHcanus IS WX
CHCTEMHOM OpraHH3aluH JODKHEI OBITh H3NI0XKEHE! TaKUM 00pa3oM, uyToObl OHH He
TONBKO 00pa3soBEIBANM  JIOTMYECKHE HOPMBIL M CTpOMHBIE IOpPHAHYECKHE
KOHCTPYKIIHHM, HO BKIIOYQJHCh B CTPOr0 OMNpeleieHHYK OTpacib [pasa,
COOTBETCTBOBAIM THMIHYECKHM 4YepTaM OTpacjeBOr0 MNPABOOTHOILNEHHUS, JTO
AOCTHTaeTcsi IMYTEM [OMEWEHHA JAaHHOTO TpPEANHCaHHs B  OTpaciieBoi
KOAH(QHIMPOBAHHBIH aKT, MOOYHHEHUs! ero Onpe/eNeHHOM CHCTeMe ODIIHX HOPM,

IIPHMEHCHHA omacnesoﬁ TEPMHHOMNOI'HH U AP,

B) Cpenctsa cnoBecHO-QOKYMEHTAILHOrO H3N0XKEHHA COAEPKAHUS HOPMATHBHOTO

aKTa.

Bons 3dKOHOJATENA HE TOJIBKO OOJIKHA OBITE BBIP2)KECHA Ha «A3BIKC IIpaBay,

6
OHa HYXJA€TCA H BO BHEITHEM, JOKYMCHTAIBHOM H3JIQXKEHHH.

CpenctBa iopunudeckoli TeXHMKH HaHHOTO BHAAa TOXE CBA3aHBl CO
CTPYKTYpPHOCTBIO Mpasa. Ho oHM kacaioTcs He comepaHHs HOPMAaTHBHBIX aKTOB
(rOpHAHYECKOro BBIPXEHHS HX CONEPKAaHMA), @ TEKCTAa aKTa, €ro BHEIIHEro,

NOKYMEHTaNbHOT0 IOCTPOEHHUS, BHELIHEH apXHTEKTOHMKH.

Cpencrsa opuanYeckoil TeXHHKH pacCMaTpHBaeMOro BHRA — 3TO (hOpPMBI,
NO3BOJLIONIHE 3aKPEMIATh, (PHKCHpOBATh HaUIeXaluuM o00pa3’oM BEIpaXEHHYIO
BONIO 3aKoHoZaTens. K HHM OTHOCATCA COCTaBNEHHBIH ¢ MOMOILBIO IOPUAHYECKO
TEPMHHOJNIOTHH TEKCT AOKYMEHTa (€ro peKBH3UTHl U CTPYKTYpHOE nocrpoenue). C
JOKYMEHTAIBHBIM H3/I0KEHHEM BOJIH 3aKOHOJATENs CBA3aH TAlOKe CTHIIb NIPABOBBIX

aKTOB (3aKOHOJATeNbHAsA CTHIMCTHKA),

Tekct foxymeHTa Kak BHEWHAA (opMa H3NOXKEHHA copepKaHHs
HOpDMaTHBHOTO aKTa XapaKTEPU3YeTCA: a) PpeKBH3UTaMH, 0) CTPYKTYpHOM

opraHu3auueii.

*Nonenmna C. 8. 3aKkoHoTeOpHECTBO B Poccuitckoi degepauun. M.: Hopma, 2006.
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PekBH3UTEI TEKCTa HOpPMaTHBHOro AoKyMmeHTa. KaxislH HOpMaTHBHBIH
JOKYMEHT OJKeH HMETh TaKHe BHEIIHHE PeKBU3HTHI, KOTOPhIe CBUAETENECTBOBAIH
Ob1 0 ero odHIMANEHOM XapaKTepe, OTpaXkalH €ro cojepxaHHe, IOPHAHYECKYIO
CHITy, MECTO M HaTy u3faHus. K BHEIIHMM peKBHU3UTAM OTHOCATCSH, B YaCTHOCTH,
HAHMMEHOBAaHME aKTa, €ro 3aroJioBok, o0o3HauyeHue AaThl. Bce 3TH peKBH3UTEHI
MOYMHAIOTCA  TPeOOBAaHUAM  IOPUAHYECKOH  TEXHHKH, oOeclmeuyHBaroIIM
HaJUIe)Xallee OCyLLeCTB/eH:e CBOMCTBEHHBIX HOPMAaTHBHOMY JOKYMEHTY (PyHKUHMH.
Tak, ocHOBHBIE TpefOBaHHS K 3aro/loBKy HOpPMaTHBHOTO IOKYMEHTa — 3TO TOYHOCTh
U KpaTkocTb. CIHIIKOM AJIMHHBIE, TPOMO3JKHE 3arojiOBKH CO3JAKOT H3BECTHBIS
TPYAHOCTH NpH TNPUMEHEHHH aKTOB M HX CHCTEMaTH3alliH, a Taloke NpH HX
ToJMKOBaHHH. ClielyeT BMECTE C TEM 3aMETUTH, YTO 3aroJIOBKH JOKYMEHTOB (yacTei,

pasfenos, I7aB ¥ cTaTel) — 5TO He YHCTO TEXHUKO-IOPHIHYECKHH IpHEM.

3aronoBok MpeAcTaBaseT coboil 0ZHO M3 CPeACTB BHIPaXKEHHS COAEPIKAHHA
OaHHOH TpyNNbl IOPHAHYECKHMX HOPM HMAM ORHOW HopMel. [lo3TOMy 3aronoBKU

MOI'yT OBITE HCIOIL30BAHEI IpH TONKOBaHHUH aAKTOB.

CTpyKTypHass  opraHu3aliss  TEKCTa  HOPMATHBHOTO  JAOKYMEHTa.
HeobxonuMBIM CpeACTBOM HOPHIHYECKOH TEXHMKH SABISIOTCH PaclONOKEHHEe
HOpPMaTHBHOTO MaTepHala B TEKCTe aKTa B OINpeJelleHHOM TMOopsAKe, ero
pacuieHeHHOCTh W coriacoBaHHOCTh. K OCHOBHBIM TpeOOBaHHAM HOPHAMYECKO

TEXHHKH 3ECH OTHOCATCA:

1) nocnenosatensHasaHpdepeHINPOBAHHOCTE HOPMATHBHOTO MaTepHasia B TEKCTeE
HopMaTHBHOro JokyMeHta. [lomaBnsiomiee GoNBIUMHCTBO HOPMATHUBHEIX aKTOB
HYXAaeTcsi BO BHYTPEHHEM pacnpencsieHHH HOPMaTHBHOIO Martepuala B TEKCTe
JOKYMEHTa, OTpa)KalollleM CTPYKTYpy OTpaciii, nojorpaciy, HHcTHuTyTa. HanbGonee
CYILECTBEHHYI0 poNb Anp{depeHUHauns HOPMATHBHOIO MarTepHala WIpaeT B

KoAUULIUpOBaHHEIX akTaX — OCHOBaxX, KoJeKcax.

Ctpyxtypa TeKCTa HOPMAaTHBHBIX aKTOB (B 0COBEHHOCTH

KOAH(HUIHPOBAaHHBIX) AOKHA OGecneYHTh MAKCHMAJBHEIE BO3MOXHOCTH LA





15

QOPMYJIHPOBaHHSA HOPMAaTHBHBIX 00001IeHH . DTO AOCTHraeTCs NPEXIE BCETO MPH
TMIOMOUIH BbIAeneHus obmmei yacTH (001MX nonoxeHuit). Beinenenue obieii yactu
N03BOJIAET CKOHLEHTPHPOBATh B OJHOM MECTE TEKCTa JOKyMeHTa OOIHe HOpPMEI,
u3bexaTh NMOBTOpPeHHil, ¢ Haamexalell 4YeTKOCTBIO CHOPMYNHpoBaTh HaHGonee

MIPHHIHITHAJIBHBIE HODMATHBHBIE [TOJIOXKEHHUA, BEAYIIHE FOPHAHYECKHE ITPUHIIUITEL.

[TepBuuHON CTPYKTypHOH eAMHHLEH TeKCTa HOPMATHBHBIX 2KTOB fABJIAETCA
cTaThd (WM JaXe, YTO XapaKTEPHO JNd pPa3sBHUTHIX, ClENHAIH3MPOBAHHLIX
MpaBOBLIX CHCTEM, MOApa3leNeHusA cTaTbi-ab3albl, MyHKTHl, 4acTH, HHOTAA (pasbl

TEKCTa CTAaTBH).

Cratbs (MM ee noppasfefieHHe) SABISETCA I[EPBHYHON CTPYKTYpHO#H
eIMHHULIEH TTOTOMY, YTO OHa COOTBETCTBYET OCHOBHOH MEPBHYHOM €HHHUIIE CaMOT0
MpaBa — FOPHAUYECKOMY HODMATHBHOMY MpPEANMCAHMIO. 'BMeCTe C TeM B Pa3BHThIX,
CHeLHATM3HPOBAHHEIX IMPaBOBBIX CHCTeMax cTaThd Bce Oonee CTAHOBHTCA
THINHYECKOH (opMOH BEIpa)KEHHSA H 3aKperUleHHS NEPBUYHON TIPYNIHPOBKH —

accoludaliy HopMaTHBHBIX npeanucanuii (11.25.6.).

Ormeyas NpUHIMNHAJNBHOE ENHMHCTBO HOPMATHBHBIX MNpPEJNUCAHHH U
NMEPBUYHBIX €OHHHLl TeKCTa akTa, HeobXoAuMO OoOpaTHTh BHMMAHHE HA TO, YTO
BBIIC/ICHHE HOBBIX cTaTell (eclH 3TO He ABAAETCS pasyKpPYHHEHHEM CTaTed,
COZlepXAIIMX HECKOJIbKO MpEeANHCaHHH) BOZMOXHO JIMIUEL MOCTOJNBKY, MOCKONBKY
OJHOBPEMEHHO B pe3yNbTaTe HOpPMaTHBHOTO 06061eHHs (OPMYIHPYIOTCS HOBBIE
NpeANKCcaHNs, B TOM YMC/Ie OXPaHUTENBHEIE H ClIeLHaTH3HpOBaHHEIe. [Ipou3BoNbHO
ApobUThL OAHY HOPMY-TIpEAITHCAHHE H Pa3MELLATh €€ B HECKOJIBKHX CTAaThAX WIH UX

rmogpasnelneHuax 00BEKTHBHO HEBO3MOIKHO,

OcHoBHas 3ajaya TnpH (QUKCHPOBAHHM IOPUAMYECKHX HOPDM B TeKCTe
HOPMaTHBHOIO JIOKyMEHTa COCTOUT B TOM, 4YTOOBl C HajJIeXallell 4eTKOCTEHIO
yKasaTb Ha YCIoBHMs JEHCTBHS H COZEpXKaHHe BJaCTHOrO TrOCYAapCTBEHHOTO

BCIICHHA. KPOMB TOro, Cienyer HMETE B BHAY H HGOGXOHHMOCTB obecneynTs

"06wan TEOpMA NPasa: YuebHUK ANA opuandeckux ayaos / 10.A. Amutpues, U.®.Kasubmun, B.B.Mlasapes; Mog,
obu.pea. A.C.MuronkuHa. 2- Hag., ucnp u aon. M.: Uaa-sc MITY um.H.9.Baymana, 1998 - 384¢ (217-234)





16

OXpaHy IOpHAHYECKMX HOpPM TMIPUHYAMTEABHOM CHUNOH TrOCyJapcTBa, T.e.
DOKYMEHTAJIBHOTO 3aKpeIuleHHsi Jorndeckux HopM. [TostoMy nubo B pmaHHOM
cTaThe, MU60 B MHBIX CTaThAX HOPMATHBHOTrO akTa (a HHOTAAa M B APYTOM aKTe)
JOIKHBL OBITh CcOPMYJNHPOBAHBl OXPaHHUTENBHBIE HOPMEI, KOTOpele OBl C
HCUEpIIBIBAIOIUEH TOMHOTOH OXpaHANHM JAeHCTBHE BCEX HOpPM, BKJoYas

PEryJNATHBHBIC IPSATIHCAHHA,

2) eNMHCTBO M BHYTpPEHHsIs JIOTHKa B TEKCTE HOPMaTHBHOro NOKyYMeHTa. MarepHan
B TEKCT€ HOPMATHBHOIO NOKYMEHTa [OJDKeH OBITh COIrJIACOBaH BO BCEX CBOMX

HAaCTAX H pacIlOIONKEH B JIOTHYECKOH MOCIeA0BATENBHOCTH.

HopMaTHBHEIR OOKYMEHT Hy)KZaeTcs Takke BO BHelIHeM eAuHcTBe. OOHHM
M3 BBIPAXKEHHH 3TOro €OHWHCTBA fABNACTCA CKBO3Has M crabunbHas Hymepauus

cTaTei.

Ha mnpakTrke c onpeneneHHBIM HOMEPOM CTAaThH MJIM €€ MoLpasaelieHHEM
CBA3BIBACTCA [MIPEJCTaBAEHHE O COAEPKAHHH COOTBETCTBYHOIUHX OPHIHYECKHX
HOpM B Koau¢uUUpoBaHHOM akre. [loaToMy BaxkHoe TpeGoBaHHE IOPHIMYECKOH
TEXHHKM COCTOMT B TOM, YTOOBI IPH TMOCHEAYIOUIMX H3MEHEHHAX, BHOCHMBIX B
HOPMaTUBHBIH aKT, He MepecTpaMBaTh KaXKABl pa3 HyMepaluio, & MEHATh
pelakLHIO cTaTtel; HOBBIE )X€ HOpPMAaTHBHBIE IOJIOKEHHA BHOCHTHE B KauecTBe
JONONHHUTENBHBIX cTaTed (¢ jpobaBneHwemM OykB HAH IUPP K OCHOBHOI

HyMEpaLHH);

3) ofecneyeHne HeoOXOAUMEBIX YyROOCTB B INO/AB30BAHHH HOPMAaTHBHBEIMH
AOKyMeHTaMH. B TekcTe HOpMaTHBHBIX JOKYMEHTOB CliefyeT u30erats npHMedaHui
K craThaM. HaobopoT, nONONHEHHS W MNpPUJIOXKEHHA IOCTATEHHO-CHCTEMA-
TH3HPOBAaHHOIO MaTepuajla K KOAU(UUHPOBAHHBIM aKTaM B psfe CIy4yaes
OKa3eiBAlOTCA HeoOxomumpiMH. OO6merdaroTnons3oBaHue KOAH(DHULHPOBaHHBIMH

HODMAaTHBHBIMH HOKYMEHTaMH aJI(i)aBHTHO-Hpe,[IMETHBIe YKa3aTCJIH.

HocTHkeHreM KOOH(HKALHOHHOH TEXHHKH TOC/IEOHEro BpEMEHH ABISETCH

cHalXX€HMe 3arojioBKaMd HE TOJBKO pasgenos U IJlaB, HO M crarel
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KOﬂH(l)HHHpOBaHHBIX aKTOB. 3aroJiOBKH B HOpDMAaTHBHOM aKT€ HMECIOT He TOQJIBKO
TEXHHYECKOE 3HaYeHHE, HO H ABJIAIOTCHA CBOEro pona 0(1)I/II.IHaJIBHBIM PE€3lOME O
CoAepXaHHH HOPMATHBHOrC aKTa, €ro 4acTH HiaM craTteu. Obneryas IIpaBHNBHOE
NOHHMAaHHE COACPaHHA HOPMATHBHOI'O aKTa, 3arojioBKH COJJ;CﬁCTBYIOT TOYHOMY

NPAMEHCHHUIO €r0 HOPMAaTHBHEIX ITONOMKEeHHH.

B koanpuumpoBaHHeIX akTax nenecoobpasHo ofo3HauaTe (HOMepami,
MOMEIIEHHBIMH B CkoOkax, umm OykBamMu) wacTH cratedl. Takodf npueM

KONU(PUKALHMOHHOH TeXHHKH UCHONB30BaH, Hanpumep, B 'K Dcronckoii CCP.
I'naBa 2. OcobennocTH 0TANLHBIX 3J1EMEHTOB IOPHAHYECKOll TEXHHKH
2.1 Texnuko-ropHaHYeCKHE NPHEMBI.

Ecnn  cpemctBa  lopuauueckoli TEXHMKH — 3TO  HHCTpyMeHTapHii
IOPHAHYECKOTO BBIPAXKEHHS M BHEIIHEr0 H3M0XKEHHA BOJNH 3aKOHOAATENA, TO
TEXHHKO-IOPHANYECKHE NPHEMB! (IOpPHAMYECKask TEXHOJOTHS) NMPEACTABNAOT coboii

HOPAIOK, crnoco6bl PallHOHAJIbHOT'0 UCITOJIb30BAHHA YKA3aHHBIX CpenCTB.

BriofiHe NOHATHO MO3TOMY, YTO JaHHasi BBILE KPATKas XapaKTepHCTHKA
CPEACTB IOPUAMYECKOH TEXHHKH B H3BECTHOH Mepe CofepXala M YNOMHHAaHHE O
COOTBETCTBYIOLIWX TEXHHKO-IODHAHWYECKHX IIpHeMax (TakuX, HanmpuMep, Kak
HCMOJIb30BAHHE CIUIOIIHOH HyMepaluu craTed B TeKCTe aKTa, 00o3HayeHHe
HOMEpaMH 4acTelf cTaTell KOOM(HUHPOBAaHHOrO akTa). B KOHeuHOM cuere
nocnenoBaTesbHas LEeNnoyKa 3JeMeHTOB I0pHAHYECKOH TEXHHKH TaKoBa: CPeACTBa

TEXHHKH — TEXHHKO-IOPHAHYECKHE NNPHEMBEI — IIpaBHJia TEXHHKH.

TexHuKo-IOpUAHYECKHEe NPHEMBI, OTHOCAIUHECS K OBEHM pa3HOBHAHOCTAM
IOPHAMYECKOH TEXHMKH, — M [IPHEMBI IOPHIMYECKOrO BBIPAXEHHS H TPHEMbI
BHEIIHEro H3JIOXKEHHS BOJIM 3aKOHOAATENsl — BO MHOIOM COBHAJAlOT: BCE OHHU
CBA3AHBI C TEpMHMHOJOTHEH, TaK MIM MHaye 3aTPardBaiOT  BHEILIHIOK

AOKYMEHTaNbHYI0 (OPMY HOPMATHBHOTO aKTa, €r0 TEKCT H B TO XKe BpeMs HEpPEIKo
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KacalwTcad HOPMaATHBHOTO IIOCTPOSHHMA BOJIH 3aKOHOAATENH, HOPHIAHYECKHX

KOHCTPYKLIHI, CHCTEMHOTO H3/I03KEHHS TPABOBHIX NpeANUCaHHH.

B GonbmMHCTBE CHydaeB NpHeMbl HOPHAHYECKOM TEXHHKH, OTpaXas
HAKOIUIEHHBIA OMNBIT MPABOTBOPYECTBA M YPOBEHb HOPHAHYECKOW KYJIETYPH,
CIocOOCTBYIOT MOJNHOMY, TOYHOMY, OJSKOHOMHOMY, CTpOT0 HOPHANYECKOMY
H3M0XKEHHUIO COJiepXaHHsd HOPMATHBHBIX MpeANHCaHHl, MX 4YETKOH CJIOBECHOH

8
(HKCalMH B HOPMAaTHBHOM HOKYMEHTE.

CpenHd OCHOBHBIX MPHEMOB IOPHAWYECKOH TEXHHUKH CJIEAYET BBIAEIHTH TE,
KOTOpBIE XapaKTePHU3YIOT cTeneHb 0600ILeHHsT KOHKPETHBIX MMOKa3aTeNell HOPMBI U

crocob M3I0XKEHHS ee 3JIEMEHTOB.

ITo cremenn o0606IEeHNs KOHKPETHBIX MoKasaTened pasnuyaloTes JBa

npuema: abCTpaKTHBIH U Ka3yUCTHYECKUH.

AbcTpakTHblii (0600warommnii) — 310 TakoH mpueM (OPMYMHPOBAHHA
IOPUAHYECKHMX HOpPM, IIpH KOTOpPOM (aKTHYeCKHE MHaHHbBIE OXBaTRIBAIOTCH
obobmaroweti popMynupoBkoii, T.e. ponoBeIMH npu3HakamMu. Hampumep, B
HOPMATHBHOM TONOXEHHU <«JIHIO ocBoOOXKAaeTcss OT OTBETCTBEHHOCTH IIpH
OTCYTCTBHH B €ro JelCTBUAX BHHBI» CJIOBA «OTCYTCTBHE BHHBI» fABIAIOTCA
ofobmarome#t GopMyIHpPOBKO#H, KOTOpas OXBAThIBAET Bce ClIyuaH, KOraa JIMLO He
npefBUAeNo MU Mo oOcToATeNbCTBAM JAaHHOIO Jeja HE MOIVIO IIpe/BHAETH

ITPOTHBOIIPABHBIC PE3YIbBTAThI CBOCTO ITOBEACHHS.

Kasynctuuecknii — 370 Takoii npHeM (OpMyIHPOBaHHS HOPHIHUYECKHX
HOpM, Korja ¢akTHyeckue JaHHBIE YKa3bIBAIOTCSA M MPH MOMOIIY MHAHBHAYANBHBIX
NPU3HAKOB, B TOM YHCIE NYTEM MepeyHCleHHs KOHKPETHBIX, HHIHUBHIYalbHBIX
¢axToB, obcroarenscTB. Hanpumep, B Yctase xenesHsix Jopor CCCP ocHoBarus

0cBOOOXIEHNUA OT OTBETCTBEHHOCTH COPMYIHMPOBAHBI CIEAYIOIIMM 00pa3oM:

BEOpuAuqecuan TEXHWHKA: TPUPOA3A, OCHOBHbIE NPUEMBI, 3HaueHue /Cocr. B.M. BapaHos. HuxHuii Hosropog, 1999.
c.25
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«'pysooTnpaBuTens  ocBoGockmaercs or  ymuaThl  wmTpada  3a
HeBBINOJIHEHHE TNJIAHA TePEeBO30K: a) [0 TNpHYKMHE HABJIEHWH CTUXUitHOrO
XapaxTepa... 0) MpH 3anpelleHHM M NpeKpalleHHHW WM OTPaHHYEHHH MOTPY3KH
IPy30B..» H T.A. JTOT NEpeveHs, BKMIOYAOIIHH HECKONLKO NMYHKTOB, MPSMO H
KOHKPETHO YKa3hIBaeT Ha (hakTHYecKie obCTOATENBCTBA, OCBOOOMKIAIOIIHE JIULIO OT

IOpHIlH‘iGCKOﬁ OTBETCTBCHHOCTH.

KoxeuHo, B HacToslllee BpeMs Ka3yHCTHYECKHMH TpHEM H3IOXKEHHS He
BCTpEYaeTCs B YHCTOM BuJe (HanpHMep, B TaKOM, B KaKOM OH MPHMEHSUICA B
JApeBHHX CHCTeMax mnpasa). HopmaTHBHOe H3noxenue, kakuM OBl 0oHO HUM OBIIO
KOHKPETHEIM H HHAHBUAYalIH3HPOBAHHBEIM, BCETAa CONEPXKHT OINpeAcleHHBIE
o6o6muenns. OnHaKo W cefiyac HOPMATHBHBIE TIONOXEHHS, B KOTOPHIX JOCTHTHYTa
MaKCMMaJIbHO IIMPOKasi B JAHHBIX YCIOBHAX CTeNeHb 06oOlieHus, CyIIecTBEHHO
OTINHYAIOTCA OT HOPMATHBHBEIX TMOJIOXKEHHUH, B KOTOPBIX BMECTO OOOOLLEHHOIH
(OpMyIIEl, @ MHOT/A ¥ HapAMy C Heil MPHBOAMTCA MepeveHb KOHKPETHHIX (haKToB,
0GCTOATENLCTB U T.A. B nocnesiHeM ciyyae u MOXHO TOBOPHTE O Ka3yHCTHYECKOM

npHeMe.

AOCTpPaKTHBI NPHEM M3NIOXKEHHA HOPMATHBHOTO MaTepHia COOTBETCTBYET
Oonee BEICOKOMY YPOBHIO IODHIHMYECKOH KYJABTYPHI M PasBUTHA IOPHAWYECKOH
HaykH. OH 103BOJISET B KpaTKHX (JOPMYNHPOBKAX OXBATHThH BCE (aKTHl HAHHOTO
pona. OnHako He Bce QaKTHYecKkue AaHHBIE MOTYT OBITH BO BCeX CIydasx
M3N0KEHBl B oOobwwaomwux (GopmMymHpOBKAX; WHOTZAA HEOOXOJAMMO IpPSMO H
KOHKpETHO yKa3aTh Ha HHAHWBUAYaNbHbIE 0OCTOATENBCTBA, (aKThl, KOHKPETHHIX
JAL, T.€. HCTIONB30BATh KasyucTHueckuit mpuem.” Kpome Toro, Ka3yHMCTH4YeCKHH
mpueM B Kakofi-To Mepe ynofeH Ha mNpakTHKe, @ [JaBHOE, COOTBETCTBYET
¢opmanbHOH onpeneneHHocTH npaa. OH mo3BonseT 6e3 0cobhIX TpYyAHOCTeH
TNIPHMEHSATE IOPHAKYECKHE HOPMEI K (aKkTHYECKMM OBCTOATENbCTBAM (HampuMep,

3HAYUTCNBRHO JIerye peluuTh BOIIpoC o6 OCB060)K,HCHHH OT OTBETCTBEHHOCTH Ha

9Teopmu rocyaapcTsa v npaea: YuebHux ann sysos/noa obw, pea. npog. O. B. MapTthitivna. ~M. : Hopma, 2007. —c.
437
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OCHOBaHMH KOHKPETHOIO MEpevHs, HeM Ha ocHOBe obobuaroieii GopMyIHPOBKH).
Ho Bce 3T0 He MOXeT yCTpaHHTh CYILECTBEHHOTO HENOCTaTKa Ka3yHCTHYECKOTO
npueMa: KakuM Obl HH OBLIT COBEpIUEHHBIM NepeveHb KOHKPETHBIX (DAaKTOB, OH He

MOXeT 0XBaTUTh BceX ()akTOB JAHHOTO poja.

ITo cnocoby H310:KEHHA 31EMEHTOB IWOPHAHYECKOH HOPMBI Pa3JiHYal0TCA
TPH mpHema: MpsAMOH, cChUIOYHBIA M OnaHkeTHBIH. B 3aBUCHUMOCTH OT 3TOro
BBIAEJIAIOTCS H COOTBETCTBYIOLIHE Pa3HOBHUAHOCTH IOPHAMMECKHX HOPM, B TOM

MHCJI€ NPAMBIE, CCBIIOYHEIC H OnaHKeTHEIE.

Ilpu nMpsMoM H3NOXEHHH BCE 3JIEMEHTHl HOPMEI MPAMO (OPMYJIHPYIOTCA B

JIAaHHOI1 cTaThe HOPMaTHUBHOTQ aKTa.

Ilpy  CCBUIOYHOM  H3JIOXEHHWW  OTAENBHBIE  3MEMEHTBI HOPMBI  HE
GopMynHpyloTCS B JaHHOH CTaThe; B Heil JenaeTcs OTChUIKA K APYroil HopMe, rae
COAEPIKATCA HYXKHBIE MpPEeANHCaHHS. IJTOT MPHEM H3NOXEHHSA NPUMEHAETCS I
YCTAHOBJIEHHSA CBA3H MEXAY 4acTAMHM HOPMAaTHBHOTO MaTepHaliia M Aii u3bexaHus

NOBTOPEHHUH.

Ilpn GnaHkeTHOM M3NOXKEHHH OTHAENBHBIE JJIEMEHTHI HOPM TOXKE NPAMO He
¢GopMyITHpYIOTCS, HO HEHOCTAIOIIHE 3JIEMEHTHl BOCMONHAKTCA He Kakoii-nmi6o
TOYHO YKa3aHHO# HOpPMOH, a TNpaBUJIaMH OIpEeAENeHHOTO BMMA, KOTOPHIE CO
BpPEMEHEM MOTYT U3MEHATLCA. MIHBIMH clloBaMmHu, 37iech kak Obl AA€TCA «OTKPBITHIMA
6nanK», cceuika Ha BuA npasui. Hanpumep, cr. 213 YK PCOCP npeaycMmartpusaet
ONpeleNIeHHYI0 MepY HaKasaHHs 3a «HapylleHHe AeHCTBYIOLUIMX Ha TpPAaHCIIOpTeE
npaBun 06 oxpaHe nopaaKa U 6€30MacHOCTH JBHXKEHHUS, €CJIH 3TO MOBJIEKIO rUbens
JIIONIEH HJIK HHBIE TAXKHE MOCNEACTBHA». BIlaHKETHOE M3NOXEHHE MO3BONISET He
TONBKO YCTPaHHTh HEHY)XHEBIC TIOBTOPEHHS, HO H O0eCneuHTh CTaGHIBLHOCTD

NpaBOBOro peryiMpoBaHus NPH H3MEHEHUH TEKYLUEro 3aKOHOaTeILCTRA ([paBui).

[IprMeHeHHEe cCBUIOYHOrO, a TeM Oonee GAAHKETHOrO MPHUEMOB H3NIOMEHUS
BO MHOTHX CJIy4yasx BIIOJHE onpaBAaHHO. OgHaKo 00HIIHE OTCEIIOK, B 0OCOOEHHOCTH

OTCBIJIOK K HOpMaM [pPYIHX HOPMATHBHAIX aKTOB, MOXET CO31aTh OIpEaCIICHHBIC
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TPYAHOCTH MpPH NOJIB30BAHHH HOPMAaTHBHEIM MaTepuanoM. Kpome Toro, ofunue
CCBUIOYHBIX HOPM HEPEAKO CBMAETENLCTBYET O CTPYKTYPHOM HECOBEpIIEHCTBE

aKTa, O HEAOCTAaTKaX B PaCNOJIOKEHHH HOPMAaTHBHOIO MaTepHala.
2.2 Texunka HHIUBHAYAJILHBIX AKTOB.

Texnnka HHANBHAYAJNLHLIX aKTOB, B TOM YMCJE NPAaBONPHMEHHTENBHEIX
(cyne6HBIX, IPOKYPOPCKUX U 1p.), AOTOBOPOB H T.A., [0 CBOEit OCHOBE H 1O MHOIHM

XapaKTEpPUCTHKaM €AHHA C 3aKOHOAATENbHOI TEXHUKO.

B ToM ¥ mpyrom ciryuasx mnepej HamH IOpMAMYECKHE aKTHI-HOKYMeHTEL K
TOMy € HeMalo MHAHUBHAYANBHBIX aKTOB, BKJIIOYAs JOTOBOPHI, BHITIONHSET
HHANBHAYAIBHO-PETYNATHBHYIO (QYHKIHIO, NPHYEM BEIMK YACABHBI Bec akTOB

(MpaBONPUMEHUTENBHEIX), MMEIOIHX [OCYAaPCTBEHHO-BIACTHYIO npUpony.

B coorBercTBHH ¢ 3THM NMpH TIPHHATHH TMpPaBONPHMEHHTE/IBHBIX AaKTOB-
AOKYMEHTOB, AOrOBOPOB HU T.A. MOTryT OBITL HCIIONB30BAHBI MHOTHE CpencTsa,
NPpHEMBI H TIpaBHIa TEXHUKH, BI:IpaGOTaHHBIe B OTHOLLIEHHH HOPMATHBHEIX 4KTOB.
Bonee TOro, HEKOTOPBIE U3 HHX ClIeAYET NIpH3HATb MJIA TEXHUKH HHAHBHIYANbHBIX
aKToB  00s3aTeNBHBIMH, MOI‘}’T OBITH  HCITIONBE30BaHBI NpH  COCTaBIICHHU
HHIOIWBHAYaAIBHBIX dKTOB-AOKYMEHTOB H HEKOTOPEIE CpencTtea U NPHEMBI
3aKOHOAATENbHOH TE€XHHKH, OTHOCAIIHMECA K BHELIHEMY, CJIOBECHO-
AOKYMEHTAJIbBHOMY H3JI0XKEeHHIO (no,upas,neneHHe CoAe€pKaHHA JHOKYMEHTOB Ha

HacTH, CTAThH, CIIOLIHAA HYyMepaLus CTaTeii 1 Jap.).

BMecTe ¢ TeM TexHuka WHIAUBUAYANBHBIX AKTOB HY)KIAeTcsi B ocobom
noaxone. TexXHUKO-IOPHIMYECKHE CPEACTBA H NPHEMEl HE CONIPSIKEHBI 371ECh €
HODMaTHBHBEIM  DEryTHPOBAaHHEM M HMEIOT CBOM AacleKTBl, CBA3AHHBIE C
MHOroo6pasueM aKkToB, ¢ HEoOXOAMUMOCTBIO NOCTOSIHHOTO, MOBTOPAIOIIETOCS MX
COBEPIICHUA B NPAaKTHYECKOH KM3HH U C BHITEKAlOLIEH OTCIOAAa NMOTPeGHOCTBIO

00ECneunTh UX 3aKOHHOCTh, 0GOCHOBAHHOCTE 1 3¢ deKTHBHOCTE.






)

22

C oTHM  cBS3aHO, B YACTHOCTH, NpHMEHEHHE IIpH BelpaboTke
HHIMBHAYANBHBIX aKTOB TaKOr0 CHEUH(HYECKOr0 TEXHUKO-IOPHUIAHYECKOro
CPEACTBA, Kak THIW3aLMA, MOJIY4aloLero BhIpaXkeHHe B (GopMynspax (o6pasuax)
dKTOB-ZI0KYMEHTOB, KOTOpPBIE CO3JAIOTCS MPaKTHKOH, HAayKoif, a B paje CiIyyaes
3AKPEMIAIOTCA B HOPMATMBHBIX aKkTaX B BHJE THIOBBIX (OPMYIAPOB M

KOHCTPYKTHBHBIX CXEM.

Hapsiny ¢ npuseneHHBIMK CpeACTBaMH IOPUIHYECKON TEXHHKH, HMEIOLUMH
obluee 3HaYeHHe NI HOPMATHBHBIX aKTOB, CIELyeT yKasath Ha oco0sle CpeicTBa,
HCIOMNE3YEMBIE B HEKOTOPhIX 00/MacTAX mpaBa IfaBHBEIM 06pasoM M obecrneyeHus
¢opManbHO# ONpeAeNeHHOCTH NpaBa — NPE3yMIOLMH H IOpUIHYeCKHe (DUKIHH.
M3BecTHbIE 0COOEHHOCTH MMEIOT CPEACTBA M3NOKEHHS BONH B HHIUBUAYaNBHBIX

aktax (11.37.7.).

Wpes o NpHHUMNHABHOM COOTBETCTBMHM CTATBH U HOPMBI JIa€T HYeTKoe
NPEACTaBNICHHE O IOPHAMIECKOH HOPME, NOKa3bIBAET Pa3sHOOGpasHe ee CofepIKaHus,

obnervaer aHanus 3aKOHOIOATEJILCTBA. 10

I3T0 OBCTOATENBCTBO HE YYHTHIBAIOT ABTODEI, KOTOPEIE YTBEDXHRIOT, 4YTO
HOpMa NpaBa W CTaTksl HOPMaTHBHOTO aKTa HE COBMNAfAIOT U YTO MHOTHME HOPMBI
pasnpobnensl Ha psax crated (11.24.2). OHu He 3amevaroT TOTO, YTO CTAaThA,
KOTOpEIE, TI0 HX MHEHHIO, COJIEPXKAT 4aCTh HOPMEI, HA CaMOM Jielle 3aKpPeILISIOT

CaMOCTOATENbHBIE HOPMATHBHEIE 0000LIeHH .
HCKOBOE 3ASBJIEHUE

Onpeneneﬂue HCKOBOro 3asaBneHue. CocTaplieHHe HCKOBOTO 3asABliecHHE
ABJISIETCA O4YE€HBb BaXHBIM 3Tanom IIPDH BEOEHUH HOEN B cyne. HCOﬁXO,E[PIMO OYECHb
TIIATENbHO NOAOHTH K BOIIPOCY COCTaB/IeHUA HCKOBOIO 3asBJICHHE. CocraBnenne

HCKOBOr0 3asABlI€HHEe B CYA ROMKHO OBITh B COOTBETCTBUH C HEﬁCTBymHIHM

“Nuronkus A.C. Teopertuyeckue npobaemot npasoTeopueckoii AeAtenbHocTH B CCCP, Astoped. auc. ... a.10.H. M.,
1972.-C. 20.
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3aKoHonaTensCTBOM Poccuiickoit ®enepauun. TpeGosanus k HCKOBOMY 3asBJIEHHIO

ykasansl B cT. 131 I'paxgancko-nporieccyanstoro Konexca P® (I'TIK PD).
HOKYMeHTBI K HCKOBOMY 3as1BJIEHHIO:

M oKyMeHTRI, KOTOpBIe Heo6X0aUMO NPUIOXKHUTH K HCKOBOMY 3asIBJIEHHIO IPH
flofia4e B CyM: KONUH; NOKYMEHT, MOATBEPXKAAIOIMH YIuiaTy roCyapCTBEHHOI
MOLUIAHEL, NOBEPEHHOCTE MIAH HHOHM JOKYMEHT, YNOCTOBEPSIOIMH MOJHOMOYMS
MPEACTABUTENS HCTUA; MOKYMEHTHI, MOATBEPIKAIOIIHE obcToarenscTBa, Ha
KOTOPBIX HMCTEU OCHOBLIBACT CBOM TpeGOBaHHA, KOMUH 3THUX JOKYMEHTOB JUIs
OTBETIHKOB M TPETHMX 1ML, €ClNH KOMNHH Y HHX OTCYTCTBYIOT;, TEKCT
OIMy6.MMKOBAHHOTO HOPMATHBHOIO NPaBOBONO aKTa B CllydJae €ro OCnapHBaHHA,
AOKa3aTe/IbCTBO, MOATBEPKAAIOILEe BEINONHEHHE O6A3aTENBHOrO 10 cynebHoro
lIopifika  YperynHpOBaHHS Croopa, ecAd  Takoit NOpANOK  NpeXycMOTpeH
enepanbHeiM 3aK0HOM MM AI0TOBOPOM; pacyeT B3bICKUBAEMOH WK OCrapHBaeMOi
ACHEXHOH CYMMBI, MONMMCAHHEIH HCTLOM, €ro NpEACTaBUTENEM, C KOMHAMH B

COOTBETCTBHH C KOJIHYECTBOM OTBETYHKOB K TPETBHX J'[PII.I.“

IlepBuuHoe o6pammenue knyuenTa B IOPHANYECKYIO KITMHHKY HaYHHAETCH C ero

coobuieHns o npobieme, KOTOpas NMpHBEIIa €ro 3a MOMOLIBIO K IOPHCTY.
Kianenry neobxognmo:

* PacCKasaTk O CBOEH CHTyalHH U npobneMe Tak, kak oH/OHA ee npeAcTaBaseT —

NPH3EIB O TOMOIIH;

* NONYYHTE HUHGOPMALMIO O IOPHIAMYECKHX ycnyrax W Kak OHM MOTYT MOMOYb

eMy/eii;

* IONYYHTHh OTBETHI HA CBOH BOIIPOCEI B OTHOLLEHHH TOro, HMeeT JIH OH/OHa npaeo

BOCTIO/IE30BATHCA TAKUMH YCiryraMi, H KakoBa faHHas npoieaypa.

IOpueTy-KkoHcynbTaHTY HeobxomuMO:

"IOpnp,nqecuan TeXHHKA! NPUPOAA, OCHOBHBIE NPUEMB!, 3HaYeHHe /Cocr. B.M. Bapanos. HumHuii Hosropog, 1999,
c.25
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* YAOCTOBEPHUTHCA, HMEET JIH KIIMEHT NpaBO Ha MOJIY4YEHHE YCIIYT,

® HH(i)OpMHpOBaTB KJIHEeHTa O TOM, KaKoro poja roMoilp ¥ B KaKOM obreMe MOXKET

OBITH OKa3aHa;
* TONY4HUTB TOYHYIO H MOJIHYI0 HHQOPMALHIO 0 NpodieMe KIHEHTa,

* COO6H.IHTB KITHEHTY ACIIOMHHTENBHYIO HH(i)OpMaHHIO 0 BO3MOXHEIX CpeICTBax

[IpaBOBOM 3alIHTEL;
* [IpU3BaTh KJIHEHTa NPHHATH aKTHBHOE YYacTHe B pa3pellleHHH ero/ee npobnemel.

TepMHH  «MHTEPBBIOHpOBaHHE KIHEHTa» MOMY4YHN  MeXAYHAPOMHOE
NpH3HAHKHE: IOPHUCTHl BCEro MUpa MoJA «MHTEPBBIOMPOBAHHEM KIHEHTa» MOHHMAIOT
cobecefioBaHKe C KIIHEHTOM C LENBIO NOJYYEHHs OT Hero HHGOpMauuu, uMeromeit
NpaBoBOe 3Ha4yeHHE. Llenb NpOBENEHHA WHTEPBBIO MBI yXe ONPENETHAM —
MONTyYeHHe OT KIHEHTa MH(opMalHW, HMellell NpaBoBoe 3HA4YEHHE, HA OCHOBE
KOTOpOH IOPHCT TPEMIOKHMT KIHEHTY BapHaHTBl MpaBOBOTO pa3pelleHHs

BO3HHUKIIKUX Npobnem.
KonkpeTnsie ymenus, HeofxoanMbie A1 NPOBEIEHHS HHTEPBbIO:
1. YMenne nposBHTL BHHMaHHeE K K/IHEHTY.

OHo BKNIOYAET BCe THINBI MOBENEHMA, BepOaNbHOro H HepepbanpHOro, KoTOpoe
NIO3BOJIAIET KIMEHTY HE€ HCIBITHIBATE YyBCTBA HENOBKOCTH, paccka3biBas O CBOeif

cuTyalud. Takoe rioBeieHHe BKIIOUAET ClIELYIOILEE:
1) Xopotuii 3puTensHEINA KOHTaKT.

2) Ilo3a, cBHAETENECTBYIOIIAA O BHUMAHHUH,

3) Ono6penne, nobysxparollee KNHEHTa TOBOPUTD.
4) 3anuck, MOMETKH B HEOGXOAMMEIX CITYYasx.

5) HaMepentoe Mosuanie.
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2. YMeHHe HANIPAaBHTL HHTEPBBLIO B HY)KHOE PYCJIO H 33]aBaTh BONPOCH]

KJIHEHTY.

I/ICHOJH:BYH TaKoe€ yYMEHHE, HOPHCT MOJXKET HarpaB/lATE KIIHEHTa Ha COOSH.IGHHB

HeoOXoAuMOii uHdopMaNH. DTO MOXKHO CAENATh CIEYIONHM 06pasom:

Pearupys Ha cywiecTBeHHYI0 HH(OPMALUIO U yAeNss MEHbIIE BHHMaHUS TOMY, YTO

HE OTHOCHTCH HEMOCPEACTBEHHO K JeNy.
TaKTHYHO NpepLIBas KIIMEHTa, 3a1aBas Hy)KHbIE BONPOCH! (OTKPBITHIE H 3aKPBITEIE).

3. Ymenmue NoKa3aTb, 4YTO0 BbI CJHeAHTE 3a MBICAAMH KJIHEHTA H

MOHHMAETE ero nepe:KHBaHH1.

B 3TOM cilyuae kIMEHT BHAMT, YTO IOPHCT CIYIUAET €ro, H YTO OH MOHHMAET ero
03a004€HHOCTE, IPOGNEMBI H YyBCTBA. DTOTO MOXHO JOGHTHCS, nepedpasupys WiH

CYMMHPYA 3aABJCHHSA KIIHEHTA.

4. YMeHHe 4eTKO (JOpMYyJHPOBATL CBOH MBICIAH, c006mas baxTe!, BhIpaxkan

CBO¢ MHEHHe H YYBCTRA,
YOpHCT NposBNAET 3T0 YMEHHE B ABYX CHTYaLHSAX:

OO6BACHSAA 3aKOHBI, OTpENENss HOPHAUYECKHE TEPMUHBI H XapaKTepH3ys pazHble

TMIYTH pa3pelleHus npobieMel.
Bripaxkas MHEHHS M YyBCTBa.
S. YMeHHe TOIKOBaThL CHTYAIHIO KJIHEHTA.

JT0  cnoxHOe  yMeHHe, mpencTaBimomiee  coGol  KOMOMHALMIO
0OCYXIaBIIMXCA BhIIE YMEHHMHl M HaBBIKOB, HanpuMep, YMEHHS MPOABIIATEH
BHMMaHHe, OTpakaTe MBICAIH H 4YYBCTBA, (POPMYJIMPOBATH MBICAH M BHIPAXKATh

YYBCTBA.






&

o,

26

Jransl IOPHAHY€CKOro HHTEPBLIO

IOpunnieckoe MHTEPBEIO HE MMEET XKeCTKOH CTPYKTYPEI, U IOPHCT AOJDKEH

HCHONB30BATh BBIIC/ICHHOE HA HETO BpEMs HAMITYULIHM 00pasoM.
1. IloaroToBKa K HHTEPBLIOHPOBAHHIO KJIHEHTA:

Tan NOAroTOBKH K cOOECeZ0BAHHUIO C KIHEHTOM HMEET CBOU 0COBEHHOCTH B
ACATENBHOCTH I0pHAHYECKOH KNHHUKH. CTyNeHTHI, HaXOAALINECS Ha JAeXYyPCTBE, HE
3HAIOT, KakMe rpaxilaHe M C KaKMMM BOMPOCaMM NPHAYT Ha npHeM. [lostoMy
NOAroToBKa K COGECENOBaHHIO B 3THX ClydasX COCTOMT B TOM, YTOBEI B 4achl
NpHeMa HaxOIHMThECA Ha CBoeM paboyem Mecte, H uTOGbl pabodyee MecTo GBLIO
OPraHW30BaHO HajnexawuM obpasoM: GBLT CTOM H CTYN, Ha KOTOpoM YHOGHO
CHAETH KIMEHTY, HMENUCh MMCBMEHHbIE TNPHHAIEKHOCTH JNIA BeJeHHs 3aluceii,
ClipaBOYHAad JUTEpaTypa, MOATOTOBNeHa NpaBoBas cHcTeMa. MHornma Ha mnpuem
ONHOBPEMEHHO SBIAETCA Cpasy 3-4 yenoBeka, O4€Hb BAXHO CPa3y PELIHTh BOHPOC:
MMEETCs JIH [OCTATO4HO BpeMeHH, 4To6kI nobecenoBaTh co BceMH rpaxaaHamu. U
CCIIH BPEMEHH UL 3TOTO HET, CNeHYeT MpPeANOXHTh IPaxkAaHaM 3alHCaThCA Ha
npueM B Apyroe yaoGHoe mns HuX BpeMs. Ha Taxux aexypcTax IPHCYTCTBYET
npenofaBatens HOpuanveckodl KIMHHKH, KOTOpEIM B oGO MOMEHT MOXET

MPHATH HA MIOMOLUb CTYAEHTAaM, OKa3aBILMUMCS B CNIOMKHOH CHTYALHH.
2. IlepBbIii KOHTAKT ¢ KJIHEHTOM:

KitoueBoe 3HaueHne BO BpeMs NpOBENEHMS MepPBOro HHTEepBBIOUPOBAHHS
HMECIOT B32HMOOTHOLIEHUS, Pa3BHBAIOIIHECS MEXIY KOHCY/ABTAaHTOM H KIHEHTOM.
Knuenr, He MMeloluii B MPOLLTOM ONEITA KOHTAKTOB C IOPHCTOM, OGBIMHO GOUTCs
MHTCPBBIONPOBAHUS, M 3Ta TPeBOra MOXET 3aTOPMO3HTH [IPOLECC OGIIEHHS ¢
KinHeHToM. KiTHEeHT, umeroluit onsT obIueHHs B MpOLIIOM C IOPHCTOM, MOXET

HMETL 3apaHee C(i)OpMHpOBaBH.IEeCS{ NpEeACTAaBI€EHHE O JAaHHBIX B3aHMOOTHOILICHUAX.
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HmenHo ¢ NnepBOro KOHTaKra CTYACHT-KOHCYNBTAHT ACJ/IXKEH HayaTh YCTaHaBJIHUBATh

AOJDKHBIE B3aHMOOTHOILEHUS ¢ KITHEHTOM. 12

CeobomHOe H3NONKEHHE KIHEHTOM CYTH cBoero oOpalieHus, Tex

obcTosaTenbCTB, KOTOphIE MOGYAUIM ero 00paTHTBCA 32 IOPHAHYECKOH TOMOLLBIO.

3aja4u JaHHOrO STana COCTOAT B MONyYeHUHU NEpBHYHOI HH(popMalKUu
HMEHHO H3 paccKasa KIIMEHTa O ero npobieMax, o caMoOM KITHEHTE W O TOM, 4YTO OH

OXXHOACT OT BCTPEYH C HPHUCTOM.

CpoGogHoe wu3noxeHHe CcOGHITHH  KIHEeHTOM NpPeAoCTaBsAeT HOPHCTY
IHHPOKYIO BO3MOXCHOCTE IMOJyMEeHHS pasHooOpasHoll uHdopMamMu 0 JMYHOCTH
ICIHEHTA, KOTOpas MOXET OKa3aThCA HEOOXOMMMOM [N BBHICTPAHBAaHHUS JIHHHH
NOBEACHHUA HMEHHO C 3THM 4eNloBEeKOM. Pacckas KmWeHTa NMOMOTaeT COCTABHMTE
TIEPBOE NMpPEACTaBIEHHE O TeX COOBITHAX, KOTOpPLIE MPUBENH YeOoBeKa K IOPHCTY, a

TaKOKE OLUECHHUTH PeaJIHCTHYHOCTD OXHJAaHHUI KJIIHEHTA OT BCTPEYH C OPHCTOM.

Pasnble moau BexyT cebs 10-pa3sHOMY, H3faras CoOBITHA, KOTOPbIE NIPHBETH
HX K 1opHcTy. OaHu 6yayT oueHb TAKOHHYHBIMH H Cpasy e 3asBAT, HallpUMEp, 4YTO
MM Heo0XoAWMa MOMOLUb B COCTABIEHHH MCKOBOTO 3asiBNEHMS B Cyn, H Aaxe
AOCTATOYHO 4ETKO CHOPMYJNHPYIOT MOBOMABI M OCHOBAHMS I obpamenns B cyx,
Jpyrne 6ymyr oveHe monpoGHO pacckasslBaTh O CBOMX NEPeXUBAHUAX, NMOYTH
HHYETO He coobIlas o dakTax, HMEIOUIHNX OPUAHYECKOe 3HAYEHUE. Ho, B nio6om
Clly4ae, NpOABNAA yBaWEHHE K KIMEHTY Kak K JIMYHOCTH, IODHCT JONKeH

BBICTyIIATh O6PaTHUBILErocs K HEMY YeNloBeKa.

BesycioBHo, topHCT fomkeH yMeTs ynpaBisaTs xonoM cBOOOAHOrO pacckasa,
BEAB 3TO MMEHHO OH BEHEeT MHTepBhI0. CYLIECTBYET HOCTATOYHOE KOJMYECTRO
MCUXOIOTHIECKHX NPHEMOB TAKOrO YIpPABJEHHS, O KOTOPBIX MBI Oynem roBopHTH
Aanee. OOHAKO IOPHCT He JOMKEH TOPONHTHCS 3a/aBaTh BOIIPOCEI, NIpephbIBas XOx

cBoGoaHoro pacckasa. B mpoTusHOM Cllyiae OH PHCKYeT HaBf3aTh KIHEHTY

12 " ..
Boiiko /1.M. TeopeTuueckme npobnemel 33KOHOAATENLHOW TexHMKK: TPoGAEMbI COBEPIEHCTBOBAHUA
COBpPeMEHHOrD 3aKOHOAaTenbcTea. M., 1997. c.31
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COBCTBEHHOE MpeicTaBIeHHe 06 HMEBLIUX MECTO COGBITHSX, YIYCTHT BO3MOXHOCTh
YIOBUTE KaKHe-TO HIOZHCEI B paccKa3e KIHEeHTa, KOTOpPEIE B JaNbHeHIIeM OKaXyTCs

qpe3Bani71H0 BaXKHBIMH LA J_(ena.”

Ilpy paboTe B (OpPHAWYECKOH KNMHHKE Y CTYAEHTOB, BeAyIIHX
HHTEPBBIOHPOBAHHE, Ha paccMaTpHBaeMOM JTane oOOBIYHO BO3HHKAET TaKas
CHTYalldsi: OHH BHHMAaTEeNbHO CIIyLIAlOT CBOErO KJIMEHTA, HO HE YMEIOT HaNpaBHTh
CBODOAHBIA pacckas B HyXHOE Pyclo. B ofHHX cilyuasX 3TO NPOMCXOAMT TOTOMY,
YTO CTYJEHTHI, Onacasce 00uneTs obpaTHBLIErocs K HUM 4el0BeKa, HE NPEPHIBAIOT
pacckasa. B Apyrux ciyyasx NpoJOJKHTENBHOE BHICAYIINBaHHE KIIMeHTA GhIBaeT
CBA3aHO C TeM, YTO CTYAEHTHl 3aTPYAHAIOTCA YCTAHOBMTH IIPABOBBIE ACMEKTHI
BO3HHKIIMX Y 4eoBeKa npobiieM, 31eck HM Clle[lyeT HauMHATh 3a0aBaTh KIHEHTaM
BOIpPOCEI, HE OMacasiCh NPH 3TOM BBIABHTH CBOIO HEJOCTATOYHYIO KOMIIETEHIHIO,
ITO MOTYT GBITh NpAMbIE BOMPOCH! O TOM, YTO KJIMEHT OXHIAET OT BCTPEYH C
topucToM, Hanpumep: «Kak Bel nosaraere, kakywo nomomp MBI MoxeM Bam
okazate?» wiH: «Ckaxure, moxaiyiicra, 3aueM Brl npulind Kk Ham? Yem Ml
moxxeM BaM nomoun?» OTBeTsl Ha 3TH BONpPOCE NOMOIYT BBISBHTb NpaBOBbIE
aCMEKTBI CHTYalUMH, 110 OBOAY KOTOPO# o6paTuics kiHeHT. MoXHO NpHGErHyTh B
3TOM cCilyHqae M K MOMOIIM Npenojasarens WiH Gonee ombiITHOro cryAeHta. He
CIICAYET CTHIAMTECA HEJOCTaTKa B NMPABOBBIX 3HAHUAX. KIIHEHT Beab ocBelOMIIEH O

TOM, 4TO OH OecenyeT CO CTy/IeHTOM.
3. Beisicnenne xapakTepa npo6aemsl, cTosiIleii mepex KAHeHTOM

B mnpakTHiKe O4YeHb pefKM TakMe ciydaH, KOTrZa CBOGOLHOTO pacckaza
OKa3bIBA€TCA HOCTATOYHO Ui BEIACHEHMS TPABOBBIX MpoBGNeM KIMeHTa W A
YACHEHHs BCEX MMEIOIIUX 3HAYEHHE Ajid JaHHOTO CIydas IOPHAHYECKH 3HAYMMBIX
dakToB. [To3TOMy B HHTEpBBIO B KauecTBe CaMOCTOSTENBHOTO 3Tama TIPHHSATO

BBILE/ATE TY €ro 4acTh, Koriaa YCTaHaBIHBAKOTCA IOpHAHYECKH 3HaYHUMBbIe Cl)aKTBI,

Bywakor A.A. O NOHATUM OPUAUIECKON TEXHUKW U B8 OCHOBHBIX Npobnemax. — M., Ceeppanosek, 1970.C.82.
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XapaKTepusylolue MpobNEeMEl KIHEHTa, NpPHYEM B HX XPOHONOTHYECKOH

Nocaea0BaTeIBHOCTH.

IToT 3tan pabotsl TpebGyer ot Iopucta Haubonblueif akTHBHOCTH. 3agaua
COCTOMT B TOM, 4YTOOBI MOCTAaBUThL Nepeli KIHEHTOM TakKHe BONIPOCEl U B TaKoH
(opme, KoTopbie 6yAyT crnocoBCTBOBATE Nojiy4eHHI0 Hawbonee mnoapobHOI u
ROCTOBEPHOH HHpopManuu. OTMETHM, YTO Ha 5Tale BBISBICHHS XapakTepa
NpaBoOBBIX NpofiieM KIHEHTA H YCTAHOBJIEHHS XPOHONOI'MH COOBITHI 3HAYUTENBHEIE
CIOXHOCTH BO3HHKAIOT Yy TeX IOPHCTOB, OCOGEHHO HAYMHAIOLIHX, KOTOpEIe
HCIBITBIBAIOT HEAOCTATOK B MPABOBBIX 3HAHHAX M MO3TOMY 3aTPYRHAIOTCA B
TIOCTAHOBKE KOHKPETHBIX BOMpocoB. Jlns mpeofonenus Takux 3aTpyAHEeHHEd
HCTIOJIL3YeTCA NPHUEM, CYTh KOTOPOrO COCTOHMT B TOM, YTO HA OCHOBE JaHHBIX,
TMONYHCHHBIX B X0ne CBOOOHOrO pacckasa, IOPHCT 3a[aeT TaKHe BOTIPOCHI, KOTOpEIE
MO3BOJITIOT €My COCTaBHTE CBA3HOE MOBECTBOBAHHE O NMPOHMCUIEAIIEM C KIMEHTOM
COOBITHH. DTO BOIIPOCK! O TOM, YTO TIPOH30LLIO C KIHEHTOM, KOT/Ia IPOH30L1IIO, KTO
OBUI Y4aCTHHKOM 3THX COOBITHIA, KakuM 00pa3oM, B Kakoji MocnenoBaTeNbHOCTH
PasBHBANNCE COOLITHS, KakHe MOCNENCTBHA OHM NOBIEKIH 3a coboit. Mns
COCTAaBNICHHA TAaKOrO NMOBECTBOBAHMA B XOHE MHTEPBBIO MOMHO JleNnarTb 3almHcH,
uToOB! H3GeXkaTh OWMOOK B YCTAHOBNEHHM XPOHONIOTHH COOBITHI, BBIYEpPUHMBATE
CXEMBI Wil NIPEJUIONHTH CHENAaTh 3TO CaMoMy KIIMEHTY H BMECTE C HHM HX
NpOaHanu3npoBaTh. COCTaBNEHHE TAKOrO MOBECTBOBAHMA B MHCHMEHHOM BUlE
TNIOMOXET HEONLITHOMY IOPHCTY NPH 06pAIEeHHH 38 MOMOLIBIO K Gojee OIBITHOMY
KOJUIere TOYHee BOCIPOM3BECTH MH(OPMALHIO, NOTYYeHHYI0 OT KIIMEHTa, Gojiee
TOJNKOBO OGBACHHUTB, MOYEMY Y HEro BOIKHKIH 3atpyaHeHus. Jlna crynenra
IOPURHYECKOH K/THHHKH IIpefACTaBieHue HHOOPMalLlMH, MONy4YeHHOH B Xome

HHTEPBBEIOHPOBAaHUS KJIHEHTa, B MHChMEHHOM BHAE ABJAETCA 00A3aTENBHBIM.

Ha oaroit cramun wunTepBbionpoBaHMs uenEIO CTY€HTa-KOHCY/bTaHTA
ABIACTCA  MMEHHO MONYYeHHe MpEACTABNEHHA CAMOTO KIHMEHTa O CBOS

cobcTBeHHO# npobneme Ge3 HaBs3bIBaHMS KIIUEHTY CTPYKTYPEI B3IVIAN0B IOPHCTA.
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4. 3aBepllleHHe HHTePBbLIOHPOBAHHSA, PE3IOMHPOBaHHE

CocraBneHne pesiome, T.e. OCHOBAHHOTO Ha HH(OPMauuH, MOMYyYEeHHOH B
Xolle cobeceoBaHNA OT KIHEHTA, NOAPOOHOI0, H3IOKEHHOTO B XPOHOJIOTHYECKOM
NIOCNEe/IOBATEe/IBHOCTH TEPECKa3a IOPHCTOM COOBITHI, COCTABIAION(MX NPABOBEIE
npobiieMbl KixeHTa. '*Takoe mnepeckasbiBaHMe HEOBXORMMO i YCTaHOBJIEHHUA
obpatHoii cBa3u ¢ kiuenToM. IOpHcT npu 3TOM Xak 6Bl eme pa3 HpoBepser,
NIPaBHABHO JIKk OH MOHAIN, B YeM HMEHHO COCTOST [IPaBOBbIe NPOOIEeMBl KIIHEHTa, He
JOMYyCTH S OH OIIMOKM B XPOHOJOrHH COOBITHI, HMEIUMX OpUAHYECKoe
3HayeHHe. CTy/IeHThl IOPHAHYECKHX KIHHHK JO/DKHBI 06paTHTh ocofoe BHHMaHHe
Ha BaXXHOCTb OTOrQ 3Tana HHTEPBBIOMPOBAHHA. 3aBepiias MHTEPBBIO, OHH
0043aTeIbHO JOJKHEI MOJYYHTh 0GpaTHYIO CBS3b C KJIHEHTOM, YIOCTOBEPUTHCH,
4TO MpaBHJIBHO MOHANM, ¢ 4YeM M 3auem oOpaljajics K HMM IpaxgaHHH. Yke
YNOMHHaNIaCh HEOOXOIMMOCTE B NHCBMEHHOM BHAE wH3Narath HH(OPMaUHIO,
NOTYYEHHYIO OT KJIHEHTOB B XoAe HHTepBBiO. HaubGonee ynoGuas dopma Takoro
M3JIOKEHUs W TpelcTaBiseT coboll pe3loMe NpPOBENEHHOrO HHTEPBBIO. B aTHX

LENAX 3aMONHAETCS perucTpaudoHHas ¢gopMa Ne2,

Bo-riepBriX, 3T0 MOXeT OBITh 3aBepllieHHe WHTEPBBIO KaK TAaKOBOTO, T.e.
IOPHCT TOJy4Y¥]l HeOOXOAMMYI0 HHQOpPMalMIO, YTOObI MPEMJIOKHTE KIHEHTY
BapHaHTHl MpaBOBOro paspelieHHs ero npobnem. IOpucT momken xora 6Bl B
TEYEHHE OHYEHb HEMpPOAOIDKHTENIBHOTO BpPEMEHH ellle pa3 IMpOaHaNH3MpOBATh
MOJYYeHHYI0 OT KiHeHTa HH¢opmauuio. IlocrmemHocTs, ¢ KOTOpOHl HOPHCTEI,
ocofeHHO HayWHAIOLINE, CTpeMAlIHECS  [IPOAEMOHCTPHPOBATE  CBOIO
COCTOATENBHOCTP M KOMIIETEHTHOCTb, HAYHHAIOT KOHCYJITHPOBaHHE, MOMKET
NPUBECTH K cepbe3HbIM olIHOkaM. ITocne mogsemeHus MTOroB cobeceoBaHHA B
BHLE pe3ioMe IOPHCTY, OCOOEHHO HauyMHAIOIEMY, LenecoobpasHO Ha3HAYHThH
KIHEHTY APYroe BpeMs JUIs KOHCYNbTHPOBaHMA. B 3ToM ciyuae oH wuMmeer

BO3MOXHOCTE €Il¢ pa3 OLEHHTH IIONYYECHHYHO an)opmaumo, eaie pas

“1opuanueckan Textura: BONPOCkI TEOPUN ¥ UCTOPUK. MATePUa/ibt MEMBYSOBCKOR HaYUHO-TEOPETHYRCKOI
koHdepeHumuu 17 viona 2005 roaa / Noa pea. A.W.flykosckoid. CN6., 2005.
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NPOaHATH3HPOBaTh (PaKThl H HOPMBI NPaBa, a 3aTeEM MOATOTOBHTH OGCTOATENBHYIO

KOHCYJIBTAIHIO,

Eciti xe mepeHOCHT: BCTpedy HelieliecooOpa3’HO M IOPHCT YBEPEH B TOM,
KaKyl0 KOHCYNbTALHKO HaO0 JaTb, MOXHO YCTPOHTH HeOONBILOH mepepsis,
NONMPOCHB  KJIIMEHTa MOAOKAATh KaKoe-TO BpeMd, iubo HekoTopoe BpeMmA
nobecenoBaTe ¢ KIHEHTOM Ha OTBlIeYeHHBle TeMbl. OfHAKO U B 3TO BpeMs IOPHCT
HENPOH3BOJIEHO OyAeT aHaNH3UPOBATh [IOJMyUYeHHBIE UM (AKTHI U NPH 3TOM MOXET
00HapyxuTs npobensl M BOCIONHUTH HX, 33JaB KJIMEHTY JONONHHTENBHEIE

BOIIPOCHI.

Bo-BTopEIX, cobecenopanne ¢ KIHEHTOM MOXET ObITh 3aKOHYEHO B CBS3H C
TEM, 4TO KJIIMEHT He pacrofaraer Bceil HeoOxonumoit A ropucTa MHbOpMaLHeEi.
Ho 3T0 3HayMT, YTO MHTEPBBIO He 3aBepluaeTcs, a IpepsiBaeTcs. B 3TOM ciyuae
3aBepLIEHHe NEPBOH BCTPEYH NpeArojiaraeT He TOJNBKO YCTAHOBIEHHE MecTa W
BPEMEHH TMOCNEOYIOLIEro CBHJAAHMA, HO H pacnpedeieHde o6sa3aHHOCTelt Mo

BOCHOJIHEHHUIO HeAocTaloeit nHpopMaLuH.

B-TpeTpMX, fMOBOAOM K IpPEpHIBAHMIO HHTEPBHIO SABIAETCH HErOTOBHOCTD
IOPHCTa €ro MpoAoMKaTh. Peup HIeT O CNOMHBIX NPaBOBBIX CHTYALlMAX, KOTAa
IOPHCT HCIBITHIBAET 3aTPYAHEHHA M B YCTAHOBJIEHHH NPaBOBBIX NMpobieM KIHeHTa,
H B 3HaHWH NPaBOBBIX HOPM, PErYJIHPYIOLIHMX ONpeAeneHHbIe 00aCTH OTHOUIEHHIA.
W3 Takux cutyauuit ects ABa BhIXoAa. Eciiu 1opHCT yBepeH B TOM, UTO OH criocobeH
4yepe3 HEeNMpoAODKHTENBHOE BpeMsf JO/MKHBIM 00pasoM MOArOTOBHUTHCH, OH
NpeanaraeT NepeHecTd BCTpevy Ha APYroe BpeMs, IOTOMY 4YTO HEAOCTATOYHO FOTOB
JNA NpofoIKeHHA cobecenoBannsa. B aToM ciydyae KIMEHT BOJIEH COTNacHThCS Ha
Apyryilo BCTpewy HiM BrIOpate Apyroro topucta. Eciu xe y ropucra Takoi
YBEPEHHOCTH HET, OH JOJDKEH YECTHO NpPH3HATECA KIJIHEHTY, YTO HEHOCTATOUHO
MOArOTOBJIEH K Jaye KOHCY/BTALMH, H IIOCOBETOBATh €My OBpaTHTBCA K ApyroMy

CMELIHANHCTY.






32

B mofoM cnydae B  KOHUE MHTEpPBBIOMDOBAaHHA  HEoBXOAUMO
NPOHH(OPMHPOBATH KIIMEHTA O TOM, YTO GYET MPOUCXOMHTE MOCHIE 3TOTO, ¥ KOrAa
3T0 GyAeT UMeTh MecTo. MoXHO 06paTHTECs ¢ MPockBoit K KIMEHTY NPeNoCTaBUTh
OANBHEALIYI0  JOKYMEHTalHI0 K  omnpemeneHHodl  gate.  HeoBxomumo
NPOHH(OPMUPOBATh KJTHEHTa O Jare nocnenyoineii Berpeun. CobeceoBaHKe ¢

KIIMEHTOM MOIKET 3aKaHYUBATHCH MO Pa3HEBIM IIpHYKHAaM.

HPPI OKa3aHHH KOHC)(JIBT&L[I/IOHHOﬁ IIOMOIIK KJTHEHTaM IOPHCTh! [IPHMEHAIOT

3aKOH K (PaKTHIECKHM 0GCTOATEILCTBAM KOHKPETHOTO JeNa.
®AKTEHI + 3AKOH = PE3VJILTAT

Haubonee BaKHbIM KOMIIOHEHTOM HAHHOrO ypaBHeHHs fBif0Tcd OAKTDIL.
3AKOHbI ony6nuKoBaHbsl B KHHUrax, CreLMalbHBIX H3JaHUAX, HX MOYXKHO HaliTH B
NPABOBRIX CHUCTEMAaX, OHH JOCTYMHBl KaX[AOMY, KTO OONaflaeT AOCTAaTOYHOMN

[OArOTOBKOH, YTOOBI HX TTOHATE.

OAKTEHI u3BecTHs! BameMy kiveHTy. Bepcus dakTHaeckux ofCTOSTENbCT
A B M3JIOKCHHH KNHEHTa ABnAeTc YHukanbsHoit. Bei JIOJDKHBI Bnutate DTU
axTel OT Bawero knueHTa. YTo65! PEIIMTE TOT MM MHOI IOpUAHYECKHH BOIIpoC B
COOTBETCTBHH C 3aKOHOM H (aKkTHYeCKMMH OGCTOSTENECTBAMH, BBl OBS3aHEBI
BBUICHHTB BCe (aKTH4YecKHe oGCTOsTENsCTRA Aefia BO Beeil BO3MOXKHOM MOMHOTE H

TOYHOCTH. 13

VHnTepBhionpoBatie — 310 Gecenia MeXIy ABYMs JIOALMH, OFHH M3 KOTOPBIX

—— paccKasvyHk, a Apyroil — cnymareinb,
Baur k1ueHT — pacckasyHK, a Bbl — CITyLIATENb.

PACCKA3 + YMEHUE CJIVIIIATH = IOHUMAHUWE

Kepumos . A. 3aHOHOAaTeNLHaA TeXHUKE: HayuHO-MeToa, U y4. nocobue. - M., 2000. -C. 7.
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Ecnu YE€JIOBEK, C KOTOPBIM BEI IIPOBOOUTE COGCCE,I[OB&HHC, YYBCTBYET, UTO BbI
€ro HE CyllaeTe, OH He pacCKaXeT BaM TO, YTO Bac HHTEPECYET. Kpome TOro, €ClIH

BBl HE CJIYILIAETE, BBl HE CMOXKETE €ro NMOHATE.

YMenue cnywarte — penkuil HaBblK. BONBIUMHCTBO MofEll He yMeIOT

caywarhk Apyrux. Ho yMeHu1o cnymats MOXHO Hay4HMThCS.
Bo-nepBbiX, cilegyeT NOHHMATh AHHAMHKY AHAJIOTa MEXAY MHOIBMH.

Bo-BTopBIX, 06Nafas TeopeTHYECKHM IMOHUMAaHHEM XO4a cobeceoBaHus, BB
Oynere y4yuThCA Ha OfBITE npoBeseHus cobecelOBaHHHA, 3afaBasd BOMNPOCE K

OTBEe4YaTh Ha HHX.
AJBTEPHATUBHBIE CHOCOBHBI PA3PEIIIEHHS CIIOPOB

VicTopHyecKH CIOXHIIMCh TPH OCHOBHBIX NOJXOAA K PaspelleHHIO CIOPOB H

KOH(l)JIPIKTOBZ C NNIO3HLIHH CHJIBI, C TO3UIIHH INpaBa ¥ ¢ MO3HIHHA HHTEPECOB.

CyTb nonxona c MO3KIMK CHIIEI COCTOHT B TOM, YTO OfHA (HJIH HECKOISKO)
CTOpPOH TIOJABNAETCA 334 CYeT IepeBeca JPYrod B cHJe. DTO MOXET OBITE
(u3Myeckas cuNla, YHCIEHHOE MM TEXHHYECKOE IIPEBOCXOACTBO, MEHBIH MIIH
menopoit cratyc u T.A. Takolf mopxon Aaer GbicTpoe pewieHHe MpobieMs! u

ofecneynBaet JAOCTHXEHHE pe3ynb'ra'ra'6.
an 5TOM NOLOXOH C MO3UIIMH CHALILL
— HapylacT OTHOLICHHUA H MOPMKIAET JKEeJIaHHE OTOMCTHTD;

— TpebyeT MHOTO pecypcoB B MOXET NPHBECTH K HX HCTOIEHHIO; B ClIydae

M3MeHEHHA Gananca CHIl — K IIPOHTPHIIIY;

— TMPOBOLHUPYET NpPHUMEHEHHE HETYMAaHHBIX, a MOPOM W HEYECTHHIX, CIOcoOORB

60pB0EI;

“"fOpu,n,uqecuaa TEXHWUKA: NPUPOAA, OCHOBHLIE NPUEMbI, 3Ha4YeHne /CocT, B.M. BapaHoB. HumHuii Hoeropog, 1999.
€.25
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~— TPHEMJIEM B 3KCTPEMANIBHBIX [0 ONAcHOCTH HIH CPOYHOCTH CHUTYalHsiX, IIpH
HE3(eKTHBHOCTH APYrHX MOAXOHOB, MPH BHICOKOH 3HAYHMOCTH pe3ynwTata u

HE3HAYHMOCTH OTHOIIEHUH.

Bropoii nomxon k paspemeHHio cropos — ¢ MO3WIMH npaBa. 3TO MOXeT
OBITE MpUMEHEHHE 3aKOHa B Cyfle, apbuTpaxe Win TPETEHCKOM cyje, Kakux-nubo
HHCTPYKUHH, HOPMaTHBOB, mpaBuil. KpoMe TOro, STOT MOmXoq MOXeT BK/IIOYATE B
ce0s ¥ OKasaHME JaBNeHHA, HCIIONb3ys NPOLEAYPY MCHONHHTENBHOTO
MPOU3BOACTBA, TPaAMLHH AENOBOro o6opoTa, NMpoeCCHOHANBHHIE H 3THUECKHE

CTaHAAPTEI.
[Moaxon ¢ mo3uumu npasa:
— obecne4nBaeT paBeHCTBO CTOPOH NEpel 3aKOHOM;

—  bBosee ClipaBeANMUB U NpencKasyem, OCHOBAH Ha panuOHaANIBHBIX

JAOTOBOPEHHOCTAX;

~— MOXeT OEITb HCNOJNB3CBAaH, €CiH CIIOpHas CHTyallMd SBHO IIOANAfacT ()i

TOPHAMECKHE HOPMEI, a APYTHE CIIOCOOE! ee paspeleH s Hes(hheKTUBHEL,

— MOJKET C03JaBarTh CCPbE3HEBIE HpOGJIeMI:I B CHTYallUAX, KOrja Bajy<HO COXpaHHUThH

IOBPEIe OTHOMIEH!A, KOT/A HET YeTKHX IOpHAHYECKHX HOpM # cyne6HOI npakTHKH.

CynebHoe pa3GupaTenscTBO H3HAYANBHO npeamnojiaraeT HPOTHBOCTOSHUE
CTOPOH M 4acTo elle OOMBIIE HAPYWIAET OTHOLIEHHS MeXAYy HHMH. Hepenko
BHIHECCHHE CYAeOHOro pelleHHs He O03HAYaeT MAeHCTBUTENBHOIO paspenieHus
KOH(IHKTa, & HANpPOTHB, MOXET CIPOBOLIMPOBAaThL €ro 3ckanauuio. ' 'He Tombko
NMponrpasiiad, HO ¥ BEIMTPaBIllast CTOPOHA GEIBAeT HE YAOBNETBOpEHa JOCTHTHYTBIM

PE3YyARTATOM.

TpeTuii nofXox Kk paspelleHHIO KOH(IHKTOB — ¢ NO3MLUK HHTepecoB. Jlna

TOTO YTOOBI PA3PEIUUTh CIIOP, CTOPOHB! CTAPAIOTCS OTNpeAeNUTh, YTO H HOCIYXKHIIO

"Nonennna C. B. 3axoHoTBOpYecTBO B Poccuiickoii ®epepaunu. M.: Hopma, 2006,
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OCHOBaHHEM Ajisi BOSHUKHOBEHHS CIOpa H, IO BO3MOXHOCTH, YAOBICTBOPHTE TEC

HHTEPECH], KOTOpEIe OBLTH yUIEMIIEHE,

Hanbonee pacnpocTpaHeHHBle CcrOcoOE! pa3pellieHHs CHOPOB ¢ HO3HIMH

HHTEPECOB — 3TO [1€PErOBOPEI M NMOCPEIHUYECTBO (MeaHALIHA).
INomxon ¢ NO3KIH HHTEPECOB:

OPHEHTHPOBAH CKOPEE HA KATErOpHaNbHYH) MOCHUIKY, YTO HMEHHO KaKaas M3
CTOPOH NOHHMMAET MOJ CIIPABENAHBOCTHIO, YeM MPAMO Ha IOPHIAMYECKHE 3aKOHEI,

NpeleJeHThl H IpaBKia.

" MO3BOJIAET UCIOIB30BaTh Pa3HbIe CTHIIH BeJIeHUs N1eperoBOpoB: MO0 eperoBopsl
Ha ypoBHe mno3uUMi (MO3MLHMOHHBIA TOPr) C HCNONB30BaHHEM CTPATErHs
«BBIMTPHII—IIPOUIPEILI», KOO0 §NeperoBopsl Ha YPOBHE MPUHLUMNHAILHEIX
MHTEPECOB (MHTErpaTHBHBIE IIEPETOBOPBI) C  HCIOJNB30OBAHHEM CTPATErHH

«BbIHTPBII—BBINTPBII,

obneryaer paspelIeHHE criopa MEXAy CTOpPpOHAaMH Ha OCHOBE MEPEroBOPOB C

y4acTHeM HenpeRybexaeHHOro, HeHTPaNbHOro NOCpeAHKKa (MeaHaTopa);

- oDecrneynBaeT AOCTHIKEHHE CTOPOHAMH CIIOpa B3aHMOIIPHEMNIEMOr0O COrnaileHus,
NIOMOracT COXpaHHTB HJIH BOCCTAHOBHTH OTHOILLEHHUS, KOTOPBIC ﬁy,lIYT HIH TOJIHBI

OBITE poHOIKEHBI B Oy yLIEM.
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3aK/II0UeHHE

1. FOpuaudeckas TeXHHKa — 3TO COBOKYITHOCTE TPaBHJl, IPHEMOB H
cretu(pUIecKX cpeicTB MOATOTOBKH, OQOpPMIeHH s, TyONHKaLMH U
CHCTEeMAaTH3allHH HOPMaTHBHBIX MPAaBOBBIX aKTOB H WHEIX IOPUAMYECKHX

JOKYMEHTOB.

2. IIpnemel ropuanyeckoii TEXHUKH - 3TO IPUEMB], OTHOCAIIHECS K CO3NAHHIO
TEKCTa [IPABOBOCO aKTa B LIEJIOM H €ro CTPYKTYpe, U IIpHEeMBl, HaflpaBJIeHHEBIE Ha

topmynHpoBaHHEe HEMOCPEACTBEHHO HOPM MpaBa.

3. CpezcTBa IOpHANYECKOI TEXHUKH MOTYT GBITh popManbHO-

anHﬁ)ITHBHBIMH, JIOTHYECKHMH, A3BIKOBEIMH H CHELHANEHO-IOPHIHYECKHMH.

4, Llens ropuanveckod TEXHUKH — 3TO H3JI0XKEHHE aKTa-BOJICH3IbABIEHHS B
aKTe-AOKyMEHTE, I Yero HeoOX0AUMO pellleHHe CIeNYIOMUX 3aiay: obecnedyeHus
SICHOCTH M JOCTYITHOCTH f3BIKa aKTa, AOCTHXXEHHE €r0 JIOTHUEcKo
HeNnpoTHBOPEYMBOCTH H NpefoTBpanieHue npobenos U komnuuil. OCHOBHOM
3afavyeid FOpHAHYECKON TEXHHKH ABNIAETCA 3a/1a4a obecrevyeHs OQHO3HAUHOro U
aJIleKBaTHOr0 rPaMMAaTHYECKOTO TOJIKOBAaHHA BHOBb CO34aBaeMOr0 IPaBOBOTO aKTa B

LICJTOM,

5. [na toro, 9To6b! OKa3BIBATH IOPHAMYECKYIO TOMOLIB , HYKHO 3HAThH
OTnpejeneHHbIe MOPANOK OKa3aHHs [IOMOLIH, (aKTOpsl BIHAIOIIHE HA OKa3aHHe
ITOMOILLH , & TaK )K€ 3HATh LIHPOKHi aCIeKT BUIOB IIOMOLIH H UX HMETh

KBAIH(QUKAHIO M OOLIHPHEIE 3HAHUS B JAHHOH cepe
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